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Gas Tax Money for the Courts 


Auoca ION of a portion of the state motor fuel tax funds to the 
state judicial department is to be proposed next month by a committee 
of the Illinois Judicial Conference. 

It may be something of a shock to people who have grudgingly put up 
with the nuisance and expense of gasoline taxes in order that they might 
have fine highways on which to drive, to think of using such moneys for 
a purpose as seemingly remote from highway uses as judicial administra 
tion. Indeed, it was the many demands for gasoline tax money for all kinds 
of non-highway uses that led the people of a number of the states to adopt 
constitutional amendments forbidding it. 

But judicial administration is not as remote from highway use as it might 
seem to be at first glance. In many places, and most of all in Illinois, the 
calendars of under-manned and inadequately-housed courts are jammed with 
cases predominantly of one class—personal injury cases arising out of auto 
mobile accidents. The automobile and the highway account for 65 per cent 
of all litigation and 90 per cent of the jury trials, according to Judge 
Cornelius J. Harrington, chairman of the judicial conference’s committee 


on court house and jury room facilities. Condemnation proceedings and 
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other toll road litigation also have had 
their part in overloading the courts. 

What could be more appropriate than 
to use a part of the money collected from 
the motorists in the construction and im- 
provement of court houses and in other 
ways that would enable the courts to do a 
better job of handling the huge burden 
of litigation for which the highway users 
are chiefly responsible? 

Nevertheless, it would be better if the 
money that is needed for more judges and 
better court facilities came from a direct 
appropriation for that purpose. Courts and 
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judges are an absolutely essential part of 
community life, and important to all 
phases of it. The public never should come 
to think of them as only an adjunct to 
highway transportation. 

Every state, every community, deserves 
an adequate corps of competent, well-paid 
judges, doing their work in dignified, at- 
tractive surroundings, with everything in 
the way of scientifically-designed housing 
and modern equipment that will enable 
them to do their best work. There is no 
real substitute for honest recognition of 
this need and adequate provision for it. 





Guest Editorial— 


A LAMP UNTO MY FEET 


I N AN address to Yale Law School gradu- 
ates, Judge Learned Hand pointed out that 
“most of a lawyer’s time,” and he added, 
“T will include a judge’s, consists of activity 
which seems to have small value and small 
bearing on the great issues of the commu- 
nity in which he lives. True, it concerns 
the individuals whom he touches often 
times in their deepest interests, but it is 
hard to believe that the results are im- 
portant more largely. Moreover, we have 
our first duty to protect ourselves and those 
dependent on us... It must at times seem 
to us that after all our profession is very 
much like any other gainful calling, of only 
transient importance to others .. .” Judge 
Hand went so far as to say that lawyers 
ofttimes seem concerned with nothing bet- 
ter than to get for others what perhaps 
they should not have. 

Some of you may recall the “Ballad for 
Americans,” a paean of praise for America, 
that does not blink the crudities and patri- 
oteering and the dark side of our democ- 
racy. “Out of the cheating, out of the shout- 
ing,” wrote Latouche, “out of uncertainty 
and doubting” the vision of America was 
born and still beckons. 


You craftsmen and students and guardi- 
ans of the law are engaged in a noble en- 
terprise, however you may feel in moments 
of depression. “Despite its inconsistencies, 
its crudities, its delays and weaknesses” the 
work of the law does get done and justice 
is served. Your own doubts as to the efficacy 
of the law, your feelings of futility at the 
humdrum character of much of your prac- 
tice, with its attendant pettiness, can be 
transcended if you hold fast to the vision 
of the law as the guarantor and criterion 
of our society, without which civilized life 
is not possible, and to which your own 
humble efforts are contributing. 

The Psalmist was speaking for all of us, 
for you experts in the law and for us its 
beneficiaries, when in the 119th Psalm he 
sang a paean of praise to the law. He ex- 
pressed his faith in the words, the law “‘is a 
lamp unto my feet and a light unto my 
path.” “The Jews who canonized his words 
lived in that faith—From the remarks of 
Rabbi Gershon B. Chertoff of Temple Bnai 
Israel, Elizabeth, New Jersey, upon the oc- 
casion of the recent inauguration of Philip 
Dean Cohen as president of the Union 
County Bar Association, 
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HAW All GOVERNOR TO ADDRESS ANNUAL MEETING AUGUST 31 


T HE Honorable William F. Quinn, 
governor of Hawaii, will address the an- 
nual meeting of the American Judicature 
Society in the Statler Hilton Hotel, 
Washington D.C., 
Wednesday, August 
31, 1960. His subject 
will be “Judicial Ad- 
ministration and Se- 
lection—Old Prob- 
lems in Our Newest 
State.” 

The meeting will 
be at breakfast, be- 
ginning at 8:00 a.m., 
in the Congressional 
Room of the Statler 
Hilton. In addition to Governor Quinn’s 
address, the program will include reports 
of officers and committees and the annual 
election of directors and officers. 

Governor Quinn is one of America’s most 
dynamic young governmental leaders. Born 





Governor Quinn 


in Rochester, N.Y., in 1919, he is a gradu- 
ate of St. Louis University and Harvard 
Law School. During the war he served in 
the U.S. Naval Reserve, where he attained 
the rank of Lieutenant Commander. An 
active civic leader in his home state, he has 
been a member of the Hawaii Statehood 
Commission and of the City Charter Com- 
mission of Honolulu. He is a lawyer, and 
a member of the executive board of the 
Bar Association of Hawaii. 

All persons, including ladies, are invited 
to the meeting, whether or not they are 
members of the American Judicature So- 
ciety. Tickets will be on sale at the Amert- 
can Bar Association convention headquar 
ters in the Statler Hilton. Accommodations 
in the Congressional Room are limited, and 
persons desiring to be sure of a place at the 
breakfast may purchase tickets in advance 
by sending $3.00 per ticket to the Ameri 
can Judicature Society 1155 East Sixtieth 
Street Chicago 37, Illinois. 





AN ADDED SERVICE FOR JOURNAL READERS 


Becnwunc in July, a four-page news 
issue of the Journal will be published reg- 
ularly in the months between the customary 
bi-monthly issues. 

One of the problems in publishing a 
bi-monthly magazine has been to give the 
readers reasonably current reports on legis- 
lative and other news developments in the 
held of judicial reform. Several pages of 
each issue regularly are devoted to this kind 
of material, but all too often much of it is 
old by the time it reaches its readers. The 
additional issues now beginning will rem- 
edy this deficiency and will make it possi- 
ble to provide readers with full and up-to- 
date information on fast-moving develop- 
ments throughout the year. 


The regular issues of the Journal will 
continue to be published on the same basis 
as in the past, in February, April, June, 
August, October and December. The new 
four-page issues will come out in January, 
March, May, July, September and Novem- 
ber. Size and style of page and printing will 
correspond to that of the regular Journal, 
and the page numbering will be continu 
ous so that all twelve issues may appear in 
order in the bound volumes with consecu 
tive paging throughout. 

‘These issues are offered as an additional 
service to Journal readers and to the judi 
cial reform movement, and there will be 
no increase in subscription price. Comments 
and suggestions of readers are invited. 








The Saskatchewan 


Automobile Insurance Act 


by E. C. Leslie 


ry 

I HE QUESTION of compensation for 
injury, loss and damage sustained as a result 
of motor vehicle collisions is one that has 
attracted and continues to attract wide dis 
cussion. In many jurisdictions the innocent 
victims of the negligence of a motor vehi 
cle operator are unable to get any compen- 
sation at all, either because the negligent 
driver is financially irresponsible and car- 
ries no insurance or because of difficulties 
of proof or for other reasons. It is generally 
recognized that such a condition is unsatis- 
factory. 

To remedy this situation many proposals 
have been put forward and many plans ad- 
vocated. ‘The purpose of this article is to 
set out the general principles of the scheme 
which has been adopted in Saskatchewan. 
It is not my intention to compare the 
Saskatchewan legislation with other pro- 
posed schemes or legislative enactments in 
effect elsewhere, either to the advantage or 
disadvantage of the Saskatchewan legisla- 
tion or such other plans actual or proposed. 
My intention is to give readers of this arti- 
cle a working knowledge of the Saskatche- 
wan plan. 

The Automobile Accident Insurance Act 
of Saskatchewan was passed by the Legisla- 
ture of the Province of Saskatchewan in 
1946 and is Chapter 11 of the Statutes of 
that year. Since that time the Act has been 
amended every year. It will not be neces- 
sary to deal with all the various amend- 
ments that have been made. Generally 
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speaking, they have added to the coverages 
in the original Act and increased the bene- 
fits payable. In the original Act of 1946 
compensation for personal injuries or death 
without regard to fault was the sole cover- 
age provided. It provided that 
every person is hereby insured in the 
amounts hereinafter specified against loss 
resulting from bodily injuries sustained by 
him directly through accidental means, pro- 
vided that such injuries are suffered as a 
result of 
(a) driving, riding in or on or operating a 
moving vehicle in Saskatchewan, or 
(b) collision with or being struck, run down 
or run over by a moving motor vehicle in 
Saskatchewan. 
By the terms of the Act that coverage was 
extended with restricted conditions to Sas- 
katchewan residents while riding in Sas- 
katchewan licensed vehicles on the highway 
outside the province on the North Ameri- 
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can continent. 

It will thus be seen that the only coverage 
provided for in the original Automobile 
Accident Insurance Act of 1946 was against 
bodily injury. Payments were also made to 
the dependents as defined in the Act of a 
person killed in an automobile accident or 
who died as a result of injuries sustained 
therein under circumstances which would 
have given the injured person a right to 
compensation under the Act, had he sur- 
vived. 


Coverage Added to Act 

Since 1946 the following coverages have 
been added to the Act: 

Collision—April 1, 1947, 

Third Party Liability—April 1, 1948, 

Fire and ‘Theft—April 1, 1949, 

Comprehensive (Collision, fire and theft 
and miscellaneous coverages)—April 1, 1951. 

It is convenient at this stage to deal with 
the Act in its present form, rather than to 
deal with the original Act and trace its 
amendments through the years, although 
fundamentally there is very little differ- 
ence, except in the extended coverage and 
benefits. Ihe general principle of the Act 
is that an insurance fund is set up out of 
which the benefits prescribed by the Act 
are paid. This fund is raised by means of 
compulsory insurance. Every applicant for 
a motor vehicle license in the Province of 
Saskatchewan must pay at the time when 
he takes out and pays tor his license an 
insurance premium. Each person who ob- 
tains an operator's license must also pay 
a premium. The premiums are fixed by 
regulations made by the Lieutenant Gover- 
nor in Council and have varied throughout 
the years. 

The rates charged for this compulsory 
insurance vary and depend on a number of 
factors. The ordinary basic premium rate 
for an operator's license is $2.00. The pre- 
mium rate for a private passenger Car varies 
from a minimum of $5.00 to a maximum 
of $40.00. Cars of early vintage and those 
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of smaller wheel base get a lower rate. The 
premium rate increases for passenger pub- 
lic service vehicles, taxis, and public serv- 
ice vehicle trucks depending on the number 
of passengers carried and other factors up 
to a maximum of $360.00. Where there has 
been a conviction of an owner or operator 
for a violation of the provisions of The 
Saskatchewan Vehicles Act or the Criminal 
Code of Canada with respect to motor vehi- 
cle offences the adjudicating court may 
cancel the operator's license. In this way 
a “white” license may be reduced first to 
a “blue” license and finally to a “red” 
license. ‘The fees for the holders of a blue 
or-red license are higher than those charged 
to a person who holds a white license. 

The Act is divided into parts. Part | 
deals with the application for insurance 
and certificates. As has already been stated 
this is compulsory for anyone who applies 
in Saskatchewan for a Saskatchewan vehi- 
cles license or operator’s license. It provides 
also for the procedure whereby the basic 
premium rate for each owner and drivei 
is set up and generally for matters of an 
administrative nature. 


The Provisions for 
Personal Injury and Death 


Part II provides for insurance for pet 
sonal injuries and death. Under Part Il 
“insured” means a person to or in respect 
of whom or to whose dependents benefits 
are payable if bodily injuries are sustained 
by such person as a result of one of the 
perils included in Section 19, whether suc hh 
person is named in an owner's or operator's 
certificate or not. ‘This provides the covet 
age already referred to under the original 
Act and it will be noted that it includes as 
insured persons who have not taken out 
any operator's or owner's license. For exam 
ple, a pedestrian crossing a street in Sas 
katchewan and sustaining injuries by being 
struck, run down or run over by a moving 
trailer or semi-trailer 1s 


motor vehicle, 
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insured. However, such a person, that is 
one who had not taken out an owner's or 
operator's certificate, would not be insured 
if his accident occurred outside the Prov- 
ince of Saskatchewan, unless he were a pas- 
senger in a Saskatchewan licensed vehicle 
but in Canada or the Continental United 
States of America, whereas the owner of an 
owner’s or driver's certificate would be com- 
pensatable if he were injured in an auto- 
mobile accident outside the Province of 
Saskatchewan. Similarly an operator’s cer- 
tificate insures the person named therein if 
he is domiciled in Saskatchewan against 
injuries suffered by such person as a result 
of operating or driving a motor vehicle 
designated in an owner’s certificate while 
it is moving on a public highway beyond 
the boundaries of Saskatchewan, but with- 
in Canada or the Continental United States 
of America. The benefits of this insurance 
extend to the dependents, as defined in the 
act, of insured persons who die as a result 
of injuries received in motor collisions. 


Insurance Covers Accidental 
Loss or Damage to Vehicle 

Part III of the Act provides coverage 
known as comprehensive insurance. Under 
that part an owner's certificate insures the 
person named therein against direct and 
accidental loss of or damage to the vehicle 
designated therein, including its equip- 
ment, occurring in Canada, the Conti- 
nental United States of America, or upon 
a vessel plying between ports thereof from 
any cause, and against general average and 
salvage charges for which such person be- 
comes legally liable. 

Part IV provides coverage against public 
liability and property damage insurance. 

‘The amount of the benefits provided un- 
der The Automobile Accident Insurance 
Act for the different coverages are as follows: 
1. Under Part II of the Act—personal in- 
juries 

(a) Death benefits 

1. Amount payable to primary de- 
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pendent $5,000.00 

2. Amount payable to each second- 
ary dependent 1,000.00 

3. Amount payable for house wife's 
2,000.00 

4. Maximum amount payable for 
any one death 10,000.00 

5. Payment in lieu of funeral ex- 
200.00 

(b) Dismemberment benefits—loss of 
limb, etc. Maximum amounts payable range 
from $500.00 to $4,000.00. 

(c) Weekly indemnity during period of 
incapacity from injuries where the insured 
person is actively engaged in any occupa- 
tion or employment for profit and for 
housewives $25.00 subject to a maximum 
total of $2,600.00. 

(d) Supplementary allowance—this is a 

payment to an insured who sustains bodily 
injuries in addition to all other benefits, an 
amount the determination of which shall 
be in the absolute discretion of the insurer 
according to the circumstances. Maximum 
$1,000.00. 
2. Under Part III of the Act—comprehen- 
sive insurance, collision, fire, theft and mis- 
cellaneous coverages, (the actual cash value 
of the vehicle with a deductible of $200.00). 
3. Under Part IV—public liability 

(a) For injury to one person $10,000.00 

(b) For injury in one accident 20,000.00 

(c) For damage to property 5,000.00 

By amendments made to the Act in 1957 
and 1959 relief is extended to the extent of 
$5,000 /$10,000 to those who suffer per- 
sonal injuries as a result of the negligence 
of a hit and run driver or the driver of a 
stolen vehicle. 


death 


penses 


It will be seen that these coverages are 
not large, but the intention of the Act is to 
provide a basic minimum coverage. In ad- 
dition to administering The Automobile 
Accident Insurance Act the Saskatchewan 
Government Insurance Office operates a 
separate insurance office of its own in 
which it issues policies of insurance as a 
private insurer would do. Among the polli- 
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cies which it issues are what is known as 
automobile package policies, which insure 
the insured named therein from limits in 
excess of those provided under the com- 
pulsory insurance. Such policies are also 
issued by private insurers in the Dominion. 
In addition thereto private insurers may 
issue a policy which is not a package policy 
but which gives full coverage to the in- 
sured. In case the insured takes such a 
policy from a private company and a loss 
occurs the private insurer must bear the 
whole loss. This is provided by the statu- 
tory conditions under the Automobile Ac- 
cident Insurance Act to which some refer- 
ence will be made later in this article. 


Statutory Conditions 


There are statutory conditions with re- 
spect to the insurance provided by the Act 
and these statutory conditions are set out in 
Part II, III and IV, although there is very 
little difference in the conditions as_be- 
tween the different parts. Under Part II the 
statutory conditions include certain § pro- 
hibitions among which are that an insured 
person shall not operate a motor vehicle 
unless he is named in an unexpired oper- 
ator’s certificate. He shall not operate a 
motor vehicle of which he is the owner 
unless such vehicle, being a vehicle re- 
quired to be registered with the Highway 
Traffic Board under the Vehicles Act, is 
designated in an unexpired owner's certifi- 
cate. He shall not use or operate a motor 
or other vehicle while under the influence 
of intoxicating liquor or drugs to such an 
extent as to be for the time being incapable 
of the proper control of the vehicle. He 
shall not, being the owner or other person 
in charge of a vehicle, permit, allow, suffer 
or connive at the use or operation of the 
vehicle by any person contrary to the stat- 
utory conditions by which he is himself 
bound. Then, of course, there are other 
statutory provisions providing for the mak- 
ing of claims, the proof of claim, time of 
payment, waiver and limitation of action. 
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The statutory conditions with respect to 
these matters do not greatly differ from 
ordinary statutory conditions provided for 
by the Provincial Insurance Acts in Can- 
ada. The statutory conditions under Parts 
III and IV are pretty well the same. 

In connection with the statutory condi- 
tions it should be noted that the depend- 
ents of an insured person who died as a 
result of injuries received in an automobile 
accident in which he was in breach of con- 
dition may nevertheless recover. 

There are certain provisions of the Act 
to which special reference should be made. 
The Act provides only a minimum cover- 
age and, of course, there is nothing to pre- 
vent a person who has suffered injury, loss 
or damage as a result of negligence of the 
operator of a motor vehicle from suing the 
operator and owner of that vehicle. Under 
a provision in the Automobile Accident In- 
surance Act the amount of a judgment re 
covered against any such defendant who 
holds an owner’s or operator’s certificate 
under the Act is reduced by any amounts 
that have been paid to the plaintiff in such 
action by the Saskatchewan Government 
Insurance Office pursuant to the terms of 
the Automobile Accident Insurance Act. 
For example, if A is killed in Saskatchewan 
as a result of a motor vehicle accident and 
his widow sues the owner of a motor vehi 
cle involved in it alleging negligence, and 
if she succeeds she would recover a judg 
ment, let us say, for $50,000.00. Under Part 
I] of the Automobile Accident Insurance 
Act she has already been paid on behalf of 
herself and her children the sum of $10, 
200.00. She recovers a judgment of $50, 
000.00, but from that there must be de 
ducted the sum of $10,200.00, provided 
that the defendant, negligent owner o1 
operator holds an owner's or operator's 
certificate issued under the Act. However, 
if the death of A was caused by the fault 
of the operator of a motor vehicle who at 
the time of the accident was not qualified 
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and authorized by law 
to drive a motor vehi- 
cle or was under the 
influence of intoxicat- 
ing liquor or drugs to 


Premiums 


such an extent as to be Year Earned 
for the time being in- 1946-47 nphingcenpes 
capable of the proper —— Soe 
‘ : 1948-49 = :1,546,002.36 
control of the vehicle 1949-50 1.955.214.43 
or was operating 1950-51  2,186,744.91 
such vehicle when at- 1951-52 2,390,721.38 
tached thereto was a 1952-53 2,731,456.22 
trailer or semi-trailer 1953-54 5,135,200.96 
which, being required —— 
7 : ; 1955-56 5,601,213.66 
to be registered with 1956-57 4.966.518.42 
the Highway Traffic 1957-58  5,442.686.88 


Board under The 
Vehicles Act, was not 





Results of Automobile Accident Insurance 


Losses Expenses Annual Cumulative 
Incurred Incurred Surplus Surplus 
298,977.85 147,569.79 767,287.55 767,287.00 
978,649.37 214,083.43 252,670.06 1,019,957.00 
1,198,662.59 331,552.85 65,184.85 1,085,142.00 


2,042,458.53 
2,627,607.66 
3.785.673.36 


2,649,879.97 953,285.89 3,271,699.53 1,405,285.00 
2,855,248.50 877,162.01 1,863,450.75 3,268,736.00 
4,010,318.89 940,733.72 290,200.09 3,558,936.00 
4.379,581.49 952,082.14 341,319.26 3,900,255.61 
NOTE: Parentheses signify loss 


IABLE A 


Act 
(By License Year) 


1,719,772.71 371,151.07 
498,158.28 
516,741.93 
572,886.76 


747,604.46 


(86,647.59) 
(327,054.41) 
(731,537.10) 

(1,599,854.82 ) 
(206,462.56) 


998,494.00 

671,440.00 

(60,096.00) 
(1,659,951.00) 


1,647,597.22 (1,866,414.00) 








so registered, such 
operator and the owner of the vehicle which 
he was then operating shall not be entitled 
to the benefit of the provision to which ref- 
erence has just been made, that is, there 
will not be deducted from a judgment re- 
covered against him the payments made to 
the widow under the Act. The Saskatche- 
wan Government Insurance Office, which 
administers the Act, will be subrogated to 
the extent that it has made contribution 
under Part II to the widow and her family. 


Surplus Used to Extend Coverage 


As has already been stated the Automo- 
bile Accident Insurance Act is administered 
on behalf of the Government of Saskatche- 
wan by the Saskatchewan Government In- 
surance Office, a crown corporation operat- 
ing a general insurance business in the 
Province. The Automobile Accident In- 
surance Fund created by the premiums 
received pays through claims benefits to 
motorists and others who are victims of 
automobile accidents as well as paying ad- 
ministrative costs. If there remains a sur- 
plus over outgo in any one year it Is gov- 
ernment policy to hold such excess in the 
fund for the benefit of the potential auto 
accident victims. No surplus is transferred 


to the general operations of the office nor 
is the surplus credited to the consolidated 
revenue of the Province. Any accumulated 
surplus above that required for reserve is 
returned to the people in the form of 
either broadened coverage or lowered rates 
or both. All interest earned on the invest- 
ment of A.A.I.A. is paid into the Fund. 

Table A shows the results of the plan 
up to and including March 31, 1958. 

It is to be noted that the Automobile 
Accident Insurance Act only provides mini- 
mum coverage. Such minimum coverage is, 
however, compulsory. But benefits are paid 
even to persons who are at fault and while 
all applications for operator’s and owner’s 
licenses in Saskatchewan are compelled to 
take out the insurance provided by the Act, 
they are not the only persons who are in- 
sured under its provisions. 

It is difficult to keep this article within 
reasonable limits and at the same time ex- 
plain all the details of the Act. If any 
one is interested in pursuing the matter 
further, inquiries may be addressed to the 
Saskatchewan Government Insurance Of- 
llth Avenue and Cornwall Street, 
Regina, Saskatchewan, or to the author at 
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36 Albert Street, Regina. 
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Far East 
Impressions 


by Glenn R. Winters 


W HEN that big Boeing Intercontinental 


t liner touched down at ‘Tokyo's Haneda 
aie the morning of March 4th (March 
3rd in America) I began what was to be, 


among other things, one of the greatest 


educational experiences of my life. During 
the next seven days most of my previous 
ideas about Japan, its people and its insti- 
tutions, were shattered to bits, and some 
startling and perhaps even disquieting new 
ones took their places. 

Phen we took off on a midnight flight fon 
Paipei, and T spent another busy week 
over-eating Chinese food and learning and 
unlearning 


‘Then 


about Formosa and the tree 


Chinese. followed the Philippines. 


HIS EXCELLENCY 
President Carlos P. 
Garcia (right) welcomes 
Mr. Winters to the Re- 
public of the Philip 
pines. In the foreground 
are Dr. Tomas V.. Barnes 
(left), president of the 
Educational Center of 
{sia, and Dr. Arturo A. 
f{lafriz. president of the 
Philippine Lawyers As- 
soctation, 
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Mr. Winters is executive director 
of the American Judicature So- 
ciety. This address was delivered 
before an assembly luncheon of 
the American Bar association 
Pacific Northwest Regional Meet- 
ing, May 24, 1960, jointly spon- 
sored by the A.B.A. Section of 
Judicial Adiministration and the 
American Judicature Society. 


Viet Nam, Malaya, Thailand, India, Cey 
lon, Pakistan, and Afghanistan, and briefer 
glimpses of Iran, Egypt, Jordan and Israel, 
and some of the cities of Europe, including 
Berlin. 

All this was made possible by a grant 
from the Asia Foundation, given to assist 
the American Judicature Society in estab 
lishing contacts with bench and bar leaders 
ol those countries for exchange of ideas and 
information regarding the administration 
of justice and its improvement. 

When IT left home T imagined that most 
of my time would be 


spent interviewing 


carelully selected knowledgeable persons 


regarding their legal profession and thei 
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judicial system, their problems and how 
they are attempting to deal with them. But 
I had not reckoned on the extraordinary 
courtesy and hospitality of those wonderful 
Asian people. 

The result was that I found myself in 
the very pleasant but quite unfamiliar role 
of guest of honor at a constant succession 
of luncheons, dinners, teas, receptions and 
parties, from one end of Asia to the other. 
I lectured before bar associations, judges 
and university audiences, usually with scant 
advance warning, and on assigned subjects 
that would amaze my friends in the U. S. 
In between, we were taken on special tours 
of the local sightseeing attractions, includ- 
ing a few, like the Japanese Imperial Palace, 
that the average tourist never sees. Mem- 
bers of my family say that all this has com- 
pletely spoiled me for the ordinary routine 
of life, but I do not think that is so. Even 
though I have been home only a couple of 
weeks, the family and the gang at the Amer- 
ican Bar Center (some of whom didn’t 
even know I had been away) have just 
about gotten me back to size again. 


Impressions of Infinite Variety 


The “Far East Impressions” that I could 
share with you are almost infinite in num- 
ber and variety, and if I talked straight 
through to tomorrow morning I think I 
would have just nicely begun. Some sort- 
ing is necessary, and I find that my impres- 
sions of the Far East fall into groups. The 
first consists of those that I would enjoy 
sharing with you now, but which don’t fit 
into a judicial administration program. 

But if you see me coming toward you in 
the hotel lobby, or if there is a vacant seat 
beside you in the Stirrup Room, you'll have 
to act quickly or you'll find yourself cor- 
nered and hearing about the Tokyo Tower 
(higher than the Eiffel ‘Tower of Paris); 
the flooded rice fields of Taiwan; the rick- 
shaws, the ferry boats and the housing proj- 
ects of Hong Kong; the rubber plantations 
and jungle scenery of Malaya; the temples 
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and the canal life of Bangkok; the mighty 
surf of the Indian Ocean from our hotel 
window in Ceylon; the sidewalk sleepers, 
the beggars and the sacred cows of Cal- 
cutta; the ineffable beauty of the Taj 
Mahal; the hundreds of kites and vultures 
soaring over the cities watching for any liv- 
ing thing—including us—to drop dead; the 
patient herds of water buffalo plodding 
through the city streets; the camel carts of 
Karachi; the lofty mountains of Afghanis- 
tan; the many faces of the great desert that 
stretches from there all the way across the 
Middle East and Africa; the majesty of the 
Sphinx and the pyramids; the flocks of 
sheep grazing on the hills around Bethle- 
hem; the Acropolis of Athens and the Col- 
osseum of Rome; the bomb-scarred desola- 
tion of East Berlin; the Eiffel Tower 
(almost as high as the Tokyo Tower); and 
millions of English people delirious with 
joy over a royal wedding. 

My second group of impressions has to 
do with the lawyers, courts and judges of 
the countries I visited, and that’s of course 
what I propose chiefly to talk about today. 

Probably the outstanding impression 
which I gained is of the generally high 
quality of the administration of justice in 
most of those countries. None is faultless, 
of course, and they probably have some 
shortcomings which I never got around to 
discover, but on the whole I found lawyers 
of high professional standards doing a good 
job for their clients, and courts and judges 
doing their best to apply the laws fairly and 
do justice to the people they served. 

The most prevalent judicial administra- 
tion problem which I observed is that of 
court congestion and delay, which appears 
to be virtually world-wide. The main rea- 
son for it appears also to be world-wide and 
that is the population explosion. The pop- 
ulation of the island of Formosa is increas- 
ing at the rate of about 314 per cent a year, 
and I think it is not less than 3 per cent any- 
where in that part of the world. That means 
a one-third increase in 10 years, and since 
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THE SUPREME COURT OF JAPAN, the country’s highest appellate court, hears cases in the Grand Courtroom 
in Tokyo. The rule making power and administrative authority over the courts, previously under the direction 
of the Minister of Justice, were transferred to the Supreme Court when the new constitution was adopted in 1947. 


it builds up like compound interest, a dou- 
bling of the population about every 25 years. 

More people mean more business, and 
more of all the activities of life that pro- 
vide the grist for the judicial mills to grind, 
and the fact that population builds up more 
or less automatically, while the number of 
judges and the courtroom facilities are in- 
creased only as governments and _ legisla- 
tures take cognizance of the need and pro- 
vide for it explains pretty much why nearly 
everywhere there is a lag between the aris- 
ing of the need and the provision for it. 

I should like to remark in passing that 
Asia differs very little from the United 
States in this respect. Our population, too, 
is zooming and in the long run there is no 
substitute for more hands to work when 
there is more work to do. Someone recently 
used an expression that caught my eye, even 
though I have forgotten who it was that 





said it. Io attempt to do today’s work with 
the manpower of a decade or more ago is 
like trying to plug 20 holes in the dike 
with 10 fingers. 

I do not mean to say that the congestion 
problem in Asia does not have its distin« 
tive features. In this country, a few months 
after Congress finally passes the omnibus 
judgeship bill, the new judges will be on 
the job, drawn from a large pool of able 
lawyers who have decided they would like 
to be a judge. In Japan and China, as in 
the continent of Europe, the judicial careet 
is a separate one, involving years of special 
training, and there is no quick way to get 
more judges. They cannot be drawn from 
the practicing bar. 

I heard about an interesting cause of de 
lay in the Calcutta region. When a land 
owner dies, the land is partitioned among 
the numerous heirs. If one of those heirs 
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dies pendente lite, proceedings must stop 
until his heirs are substituted for him. If 
the list is big enough, there ts always some 
body dying, and it is not uncommon for 
those cases to drag along for 20 years. 

Two of the countries visited have no 
court congestion—Malaya and Afghanistan. 
sefore trying to analyze why that is so, Id 
like to tell you a little about legal educa- 
tion and the legal profession in those coun- 
tries. In the Malayan Federation, and also 
in Singapore, one may become a member 
of the bar only by studying in the Inns ol 
Court in London, England, on the other 
side of the globe. “The result is that they 
have an extremely small bar. In Singapore, 
a city of 1,611,000 people and a city of great 
commercial importance, there are about 150 
lawyers. In the Federated Malay States, with 
6,500,000 people, there are about 300 law- 
yers. The University of Malaya has estab- 
lished a law school, which I visited, and a 
joint committee of the school and the ban 
isnow at work drawing up a program whiere- 
under the graduates of that school may be 
admitted to practice in’ Malaya. 


The Legal Profession 
in Afghanistan 


In Afghanistan the legal education sitta- 
tion is slightly confusing. | met with the 
dean and faculty members of the College 
of Law in Kabul and alter a few minutes | 
discovered that it was not what we would 
call a law school at all. Its graduates all go 
into one branch or another of government 
service, and we would call it a school of 
public administration. 

When I pointed out that difference, they 
asked me if I had been to see the School of 
Theology. Afghanistan is an Islamic state, 
and Muslim law governs all the activities 
of life. Graduates of the theological school 
go out to be advisers and counsellors of the 
people in both spiritual and temporal mat- 
ters, and those half-priests-half-lawyers are 
the nearest thing Afghanistan has to a legal 
profession. ‘They take no fees. 


— 
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Now perhaps you've already noticed that 
ol the two countries that are not complain- 
ing about court congestion, one has very 
lew lawyers and the other really none at 
all. You may feel free to draw your own 
conclusions. I haven't made up my mind 
about it yet. 

Incidentally, | had the rare privilege ol 
being present at quite an historic event in 
Alghanistan. [Three young men, one ol 
whom studied law in America and the other 
two in Europe, all of them government em- 
ployees, recently formed a partnership fon 
the practice of law, for which they do ex- 
pect to charge fees. When they get things 
properly in shape they hope to have a for- 
mal opening and send out announcements 
to the business and diplomatic Community. 
I was there when they had just barely in- 
stalled desks and chairs, but they celebrated 
my visit by asking me and another guest 
over for tea. Thus it was my privilege to be 
the guest of honor at what was really the 
very first opening of the very first law of- 
fice in Afghanistan. 

Although I was always very careful to 
avoid giving the impression that I was there 
to tell them how to run their courts, and 
constantly emphasized that I was there to 
learn, I nevertheless encountered every 
where a lively interest in America and all 
things American, including our judicia! 
system, and they asked innumerable ques 
tions about it, some of which IT was hard 
pressed to answer. On several occasions | 
was asked about the salaries of American 
judges and the earnings of American law 
yers. | had to rely on a rather vague mem- 
ory as to the latter, and T hope IT did you 
fellows justice. 

Several times I was asked if it was true 
that we had judges clected by the people, 
and if so how could their judgments pos 
sibly be independent and unbiased? Well 
in this country I am a poor apologist for 
the elective judiciary, but in that con- 
text IT had no hesitation at all in assurine 


them that although I am not in favor of 
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electing judges, nevertheless I believe that 
very close to 100 per cent of our judges, 
elective and appointive, are honest and do 
render independent and unbiased judg- 
ments. 

The hardest questions | had to answer 
were in connection with the Caryl Chessman 
case. It was while I was enroute that Time 
Magazine published a cover picture of 
Chessman and a review of the story from 
the beginning up through his February re- 
prieve. | was unaware of this, and I was 
amazed when I suddenly began to be over- 
whelmed with questions about the legal 
aspects of Chessman’s case. It was a supreme 
court justice in Singapore who finally told 
me about the Time article and then I went 
out and bought one, but it was very little 
help to me. 

The Singapore judge said, “How could 
his appeals possibly have been strung out 
over 12 years?”’ I still don’t know any more 
about it than I did then but my answer 
was threefold. I mentioned the unusual 
delays occasioned by the death of the court 
reporter before his notes had been tran- 
scribed, and our dual system which permits 
appeals to the federal courts on constitu- 
tional questions after state remedies have 
been exhausted, but I then emphasized that 
Iam nothing but proud of a judicial system 
that is willing to listen to every argument 
an accused person can possibly contrive, 
and wait just as long as necessary to give 
the fullest consideration to them all. There 
are lots of countries where Chessman would 
have been dead 1114 years sooner. I am not 
sorry that mine is the one that waited long, 
even too long, before doing the thing that 
cannot be undone. I must say that sym- 
pathy for Chessman was very widespread, 
and the story of his execution was bannet 
headline news in Athens, where I was that 
day, and in every newspaper around the 
vlobe, I am sure. 

During the first half of my trip I had a 
lot of questions about the “plight” of the 
American Negro. Then the South African 
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story broke and that was the end of that. 
I never heard the American Negro men- 
tioned again. 

I shall never forget the evening I arrived 
in Cebu City, in the southern part of the 
Philippine Islands. Exactly one hour after 
1 got off the plane I was in a radio studio 
before a microphone, being interviewed by 
a half-dozen young lawyers of the Junior 
Bar. They were nice boys, but they gave 
me a hard time. ‘They led off by asking if 
we have “second class citizens” in our coun- 
try, and then in breath-taking succession 
they hit me with the Chessman case, a Phil- 
ippine equivalent of the Japanese Girard 
case, the elected judiciary, and a recent trial 
of a Filipino in New York in which many 
people think there was a miscarriage of 
justice, but of which I knew nothing at all. 


Judicial Independence in Viet Nam 


When the present government of South 
Viet Nam was established, I believe that it 
was the desire of its leaders to give the 
people a free and democratic government. 
But Viet Nam is one of the border coun 
tries between the free world and the Com 
munist world, and South Viet Nam is un 
der constant and unremitting Communist 
pressure. Communist brigands are operat 
ing in the country as close as 10 miles 
from the capital city of Saigon. The Chinese 
had a big New Year celebration in Febru 
ary, a few weeks before I was there, and 
the disorder very nearly got out of hand. 

In such circumstance it is not surprising 
that there have been some compromises 
with freedom and democracy. ‘The writ of 
habeas corpus was put in the constitution, 
but immediately suspended. Other 
measures were taken until the government 


such 


became what it is today—a dictatorship. One 
interesting aspect of judicial administra 
tion in Viet Nam is the ambulatory court 
that accompanies the police forces sent out 
to suppress the brigands. ‘Those who are 
caught are given a fair trial and executed 
on the spot, after which police and court 
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go back to town together. Caryl Chessman’s 
case needn't have dragged along for 12 years 
if he had lived there. 

French is the second language of the 
Vietnamese, and I found it somewhat 
harder to communicate with those people 
than with others I met on the trip, due in 
part to the language barrier and in part 
also, I think, to some reticence on their 
part arising out of the state of tension in 
which they are living. I frankly do not 
know whether judicial independence has 
been lost in Viet Nam or not, but I do 
think it is at least in danger. 


Constitutional Revisions 
in Ceylon and Pakistan 


Ceylon and Pakistan are both thinking 
seriously of changing from the parliamen- 
tary democracy, under which a vote of no 
confidence can overthrow a government, to 
one patterned after ours. In Ceylon I had 
a visit with the Minister of Justice. He had 
been in office only two weeks, and his sub- 
sequent tenure depended on Parliament's 
reaction to the “throne speech,” similar to 
our president's state of the union message. 
When I was in Karachi, two weeks later, I 
read that that government had fallen. The 
parliamentary system does not work well in 
countries like those where there are numer- 
ous parties representing various shades of 
political opinion, and coalitions are neces- 
sary to get a working majority. 

The old Pakastani constitution was sus- 
pended a couple of years ago, presumably 
for that reason, although it was never made 
clear to me why they couldn’t have con- 
tinued to live with it while they improved 
it. A commission of prominent lawyers and 
judges is at work on a draft of a new consti- 
tution, but nearly two years have gone by 
and I think it will be a long time yet be- 
fore the new constitution is ready for sub- 
mission. A long questionnaire was pub- 
lished and distributed while I was there. 
I will not be surprised if the Commission 
produces a good constitution but I will be 
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CHAUDHRI MUHAMMAD SIDDIQ, (left) secretary 
of the Pakistan Legal Centre, is shown here with Mr. 
Winters, in a picture taken in Lahore, Pakistan. 


agreeably surprised if it is adopted and put 
into effect. Liberties once surrendered are 
never easily regained, and I fear that the 
government in power may find reasons to 
delay submitting its fate to a vote of the 
people. I hope I am wrong about this. 

Lots of people have asked me about the 
attitude of the Asian people toward Amer- 
ica. | have already indicated that I found 
it very favorable. You remember that when 
President Eisenhower went to Asia last win- 
ter they said he was escorted into Afghanis- 
tan by Russian-made planes and landed at 
a Russian-built airport (the same one | 
landed at.) I had supposed that here on the 
very border of the Soviet Union, Russian 
influence would be felt, but I could not find 
it. English is definitely the second language. 
Most of the faculty of the law college had 
studied in America; some in Egypt, Turkey, 
l'rance, Germany, England. None in Russia. 
I asked if they taught Russian law. Yes—a 
glimpse of it in their course in compara- 
tive law. 

Everywhere I went, people told me of 
their past or future trips to America, rela- 
tives living there, etc. And I don’t mean 
just the lawyers and judges I met. In Cal- 
cutta a young man accosted me in the street 
and invited me into his shop to look over 
his stock of sarees, those lovely flowing 
gowns the Indian women wear. I bought 
one for my daughter, and learned that the 
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man’s sister is a student at the University 
of Michigan. 

Except in Viet Nam, I found English 
entirely adequate for all purposes all the 
way around the world. In every country | 
visited there were English language news- 
papers, and educated people all speak Eng- 
lish. In Teheran I dined with a group of 
lawyers including the president of the bar 
association, who spoke French. My own 
high school French is feeble, but I en- 
joyed trying it on him, and I asked him 
if French was the second language in Iran. 
Oh no, he said. He and oldsters like him- 
self speak French, he said, but “la jeunesse 
parle Anglais.’ The hotel orchestras of 
India, Pakistan and Ceylon stuck pretty 
close to American musicals like Oklahoma, 
and current issues of popular American 
magazines were never farther then the 
nearest news stand. 


About the Book 
Distribution Program 


I want to say a word about the book 
distribution program. The Asia Founda- 
tion has a tremendous operation going in 
that field, and so do other organizations 
including the American Bar Association. 
I came home from this trip convinced that 
we should support this sort of thing to the 
limit of our ability. I visited the U.S.LS. 
library in Manila and there was scarcely 
standing room. Everywhere people speak 
English and students study in English and 
they are eager for literature from and about 
America. What better thing can we do than 
supply it? 

Asian lawyers are eager for American 
law books. Many have been sent, but many 
thousands more could be placed to the 
greatest advantage. But a word of warn- 
ing. The books have got to be reasonably 
usable. In the past, some ancient discarded 
volumes have been sent over and never put 
on the shelves because they would be of no 
more value to those people then to then 
former owners who discarded them. I dis- 
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cussed this point at length and the con- 
sensus seemed to be that if a certain text 
has gone through 14 editions they would 
like most to have the 14th, but would be 
glad to have the 13th, 12th or 11th, and 
would use it. They do not want the fourth 
edition, and it should not be sent. 

In the many law libraries I visited I saw 
a few sets of United States reports, but no 
state reports at all. When I pointed out to 
them that our federal jurisdiction is a lim- 
ited one and that much of our law is to 
be found only in state reports they were 
interested in knowing how they could get 
them. I would like to see some digests and 
some reports of selected leading states sent 
to a number of those libraries. 

Now let me close with a story which | 
heard in Japan and which has nothing at 
all to do with judicial administration. It 
concerns a great American patriot whom I 
respect and admire—General Douglas Mac- 
Arthur. 

General MacArthur maintained his Japa- 
nese headquarters in a large and sumptuous 
mansion. One day, I was told, he showed a 
party of dinner guests through its elegantly 
furnished rooms. Then they came to a small 
room bare of furnishings except for a sin- 
gle army cot in the middle of the floor. 

“What's this?”” he was asked. 

“Well,” said the General, “all this luxury 
is for the rest of the crowd. I’m an old 
soldier, and here’s where I sleep.” 

His guests, duly impressed, went their 
way, and about a week later each of them 
received a letter. A piece of the MacArthu 
heirloom silver had disappeared. It was 
hoped that one of the guests might inad 
vertently have carried it away, and they 
were earnestly requested to search thei 
belongings and return it if they found it. 

Then a letter came from one of the 
guests. 

“If you'll go up to that third-floor room,” 
it said, “and lift the blanket on that army 
cot, you'll find that spoon!” 
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AFTER DURHAM 


by James Clayton 


Mr. Clayton is a newspaper reporter on the Washington 
Post’s national staff, presently covering the Supreme Court. 
His coverage of the District Court and the Court of Appeals 
in recent years won him the Washington Newspaper Guild’s 
Page One Award for interpretive writing in 1959. 


Pax years have passed since the United 
States Court of Appeals for the District of 
Columbia circuit announced its decision 
in the case of Durham v. United States.' 
In those years, probably no single decision 
of any court has created as much comment 
and controversy among lawyers, psychia- 
trists, and those laymen who are interested 
in either.” 

Unfortunately for both law and psychia- 
try, a good deal of this comment has been 
founded on an inadequate understanding 
of what the Court of Appeals actually did 
in the Durham case and of what results 
that decision has produced in the courts of 
the District of Columbia. 

The court did, of course, establish a 
new rule to be given to juries in criminal 
cases when a defendant pleads insanity. 
The rule laid down in Durham is that an 
acquittal by reason of insanity must result 
if the crime was a product of a mental dis- 
ease or defect. This replaced the old tests 








that such acquittals must come if the de- 
fendant did not know the difference be- 
tween right and wrong or if his crime was 
the result of an irresistible impulse. 

But the court did not, as some critics 
have charged, make the psychiatrist the 
arbiter of criminal responsibility.* Nor 
has the court needed 50-odd opinions to 
explain what Durham means, as other 
critics insinuate.‘ 

Only one opinion of the Court of Ap- 
peals since Durham has been devoted pri- 
marily to another attempt to tell lawyers 
what the decision means.”® ‘This was writ- 
ten by a judge who did not sit on the 
panel which decided the Durham case.° 
It was obviously needed because of the re- 
luctance of judges to accept Durham as 
the opinion of the full appellate court’ and 
because of the refusal of many lawyers to 
attempt to understand it.* 

Most important, however, the rule es- 
tablished by Durham has not made it pos- 





1. 214 F2nd 862. 

2. See Sobeloff, Insanity and the Criminal Law: From 
McNaghten to Durham, and Beyond, 41 American 
Bar Association Journal 793; Douglas, The Durham 
Rule: A Meeting Ground for Lawyers and Psychia- 
trists, 41 Iowa Law Review 485; American Law In- 
stitute, Model Penal Code, Tentative Draft No. 4, 
1955; Interim Report of a Subcommittee of the Gov- 
ernor’s Conference on the Defense of Insanity (Sub- 
mitted to the Governor of New York), May 28, 1958; 
Group for the Advancement of Psychiatry, Criminal 
Responsibility and Psychiatric Expert Testimony, Rep. 
No. 26, May 1954. Also see 22 University of Chicago 
Law Review and 5 The Catholic Lawyer. 

3. A. L. 1., op. eit.. at 188. 

4. Hugh J. McGee, Defense Problems Under the 


Durham Rule, 5 The Catholic Lawyer 35. 

5. 252 F2nd 608, Carter v. U.S. 

6. Judge David L. Bazelon wrote the Durham opin- 
ion. Judge E. Barrett Prettyman, now Chief Judge 
of the Court, wrote the Carter opinion four years 
later. 

7. It is now clear that at least six of the nine judges 
on the Court of Appeals wholeheartedly support 
Durham. One judge, Wilbur K. Miller, frequently 
calls for its overturn while the remaining two accept 
it as the existing law. 

8. A clear example is the symposium in The Catho- 
lic Lawyer, op. cit. Of the three articles in that pub- 
lication, one is based on an interpretation of Dur- 
ham clearly unacceptable to the authors of the other 
two or to the judges who decided the case. 
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sible for hundreds of criminals to escape 
proper punishment, as one of Washing- 
ton’s ranking police officers claimed before 
a Congressional committee two years ago.® 

This article, based on a survey of the 
practical effects of the Durham rule, will 
deal only with this latter type of criticism. 
It will not attempt to discuss the theoreti- 
cal arguments put forward either for or 
against the Durham rule. These have been 
explored in numerous law reviews. 

The two accompanying tables were com- 
piled by the author last summer from the 
records of the United States District Court 
for the District of Columbia, St. Elizabeths 
hospital (a federal institution to which the 
District's mentally ill are committed), and 
the District’s police department. 

They show that the Durham rule has 
brought a significant increase in the ac- 
quittals by reason of insanity. (See ‘Table 
I.) In the four years prior to the dect- 
sion, there were 13 such acquittals in the 
District Court, D. C.’s primary trial court. 
In the five years since, there have been 78, 
30 of them in the year ending June 30, 
1959. But, when compared with the total 
number of persons convicted of crime in 





TABLE I 


Disposition of Defendants in District Court 
(Fiscal Years 1951-'59) 


Insanity 


Guilty Acquitted Acquittals 
I otal Plea or or Per 
Defendants Conviction Dismissed Number centage* 

195] 1936 1374 562 0 
1952 1692 126] 128 3 23 
1953-2103 1539 561 3 19 
1954 1932 1427 498 7 AY 
1955 1416 1150 256 10 86 
1956 1650 1219 415 14 1.14 
1957 1517 1199 31] 7 8 
1958 1714 1265 432 17 1.33 
1959 13394 i t 30 12.5 


*Percentage of those found to have committed 
crimes. 

+Cases, not defendants. Some cases have several 
defendants. 

{Figures not yet available. 

App. 














9. Testimony of Deputy Chief E. E. Scott before Sub- 
committee on Constitutional Rights of the Senate 
Judiciary Committee. March 11, 1958. 
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the District each year, this number is small. 
Most authorities expect it to level off at 
slightly above 30 or an average of about 
two and one half per cent of those held to 
have committed crime. 

Part of this increase is directly attribut- 
able to the Durham rule. Part of it is due 
to the emphasis upon mental problems 
which the rule causes. Cases which would 
have gone through the courts previously 
with no question of mental responsibility 
are now held up routinely for mental ex- 
aminations. Most observers believe that 
this has also increased the number of per- 
sons found incompetent to stand trial but 
no reliable statistics are available on this. 

More interesting, and far more impor- 
tant from the long-range view, are the sta- 
tistics on what happens to those who are 
acquitted of their crimes because of in- 
sanity. (See Table IL.) 

Under District law, each person so ac- 
quitted is automatically committed to a 
mental hospital until he regains his sanity 
and is'no longer dangerous to himself on 
to others.'” Before such a person can be 
released from the hospital, the superintend 
ent must certify and the District Court 
must agree that he meets those conditions. 

To date, the courts have interpreted this 
law strictly. The Court of Appeals has 
said that no one who has been acquitted 
by reason of insanity is entitled to release 
from the hospital if he is dangerous as a 
result of any abnormal mental condition."! 

This has taken some of the sting out of 
criticism that the Durham rule lets socio 
paths (psychopaths) escape punishment be 
cause of a minor mental quirk. A_ socio 
path, if he is acquitted by reason of in 
sanity, and he may be under Durham, can 
be kept indefinitely in the hospital as long 
as he remains a sociopath, even though the 
crime with which he was charged would 


have brought a lesser jail sentence and even 





10. 24 District of Columbia Code 301. 
11. 257 F2nd 667. Leach v. U.S. 
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though his mental 
condition could not 


have resulted in a The following table covers all criminal cases from July 1, 1954 to July 1, 
1959. Column | shows those acquitted of crimes by reason of insanity. Columns 
‘ 2, 3 and 4 show their status at St. Elizabeths Hospital. Columns 5, 6 and 7 
a mental hospita l. show what has happened to those finally released. Metropolitan Police records 
only are the basis of columns 5, 6 and 7. 


civil commitment to 


(Only one sociopath 
benefited from Dur- 


Still in tionally  nently On Minor Serious 
ham through J une Crime Acquitted Hospital Released Released Release Crime Crime 
1959 ) oon ices 13 2 1 0 0 0 

pa Assaults . 9 4 0 5 0 0 0 
Of the 90 persons Housebreakings 13* 7 0 5 0 2 0 
° 7% 

acquitted under the — . at ; - - ; : 
Durham rule (12 of Forgery . 10 5 0 5 2 0 l 
Siete a il . Other Felonies 9 6 ] 2 0 0 ] 
“i al essa pS n the Municipal Court . 12 10 0 2 0 ] 0 

I unicipa ,4ourt, — — ome _— we aoe . 
rm ‘ . rf - F ‘ 4 
where the District's 0 38 4 25 3 4 3 

m isdem eanors are *One person in each category not committed to hospital. 


; wie tOne died in hospital. 
tried) 58 were still in ' 





TABLE II 


Condi- Perma-_ Arrested Convicted Convicted 








the hospital last July 
1. One man had died there and two others 
were not committed because they were tried 
before the compulsory commitment law be- 
came effective. 

These 90 had committed crimes as far 
apart as first degree murder (which carries 
a mandatory death penalty in the District) 
and turning in a false fire alarm. More 
murderers have been acquitted under the 
rule than other offenders with robbers and 
housebreakers running a close second. 

Of the 16 murderers so acquitted, 13 are 
still in the hospital. 

One woman, the only murderer to be 
released outright, could fairly be elimi- 
nated from the statistics. She was charged 
with shooting her husband’s mistress and 
most observers of her trial believe that the 
verdict was more in sympathy for her 
than in recognition of mental illness. She 
was hospitalized less than two months. 

Two other murderers have been released 
conditionally, i. e., the hospital has estab- 
lished limits on their freedom. ‘These limits 
include such things as regular trips back for 
examination and employment only under 
specified conditions. ‘The conditional re- 
lease can be revoked if disturbing signs of 
mental illness problems reappear. 

Of the other 26 persons who have been 


released, three are men whose acquittal 
through insanity was, the hospital’s doctors 
believe, a miscarriage of justice. 

In two of these cases, the hospital’s staff 
testified at the trial that there was nothing 
mentally wrong with the defendants. But 
juries accepted the testimony of defense 
psychiatrists who said something was wrong. 

One of these was a man who could get 
no psychiatrist to testify that he was sick. 
He tried his own case, told his own story 
to the jury in three days of the most fantas- 
tic testimony ever presented in a federal 
court, and won an acquittal. He spent two 
months in the hospital after that and the 
doctors still found nothing wrong with him. 
On his release, he was arrested in New 
York, where a jury did not believe him. 
He is now in prison for forgery. 

Of the other 23 persons released as re- 
covered or partially recovered, seven have 
gotten into trouble with the police in one 
way or another. Three of the seven are 
cases in which the hospital's decision to 
release was obviously wrong. The other 
four decisions have not yet been proved 
either right or wrong. 

The first of these is that of a man in- 
dicted in 1953 for robbery. He spent 13 
months in the hospital as incompetent to 
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stand trial. When he became competent, he 
was tried and acquitted by reason of in- 
sanity. After another 10 months in the 
hospital, he was released as cured. Within 
six months, he committed another robbery 
and was sentenced to eight years in prison. 

The second was a man charged with 
forgery who spent 28 months in the hospi- 
tal before becoming competent. ‘Three 
months after his acquittal, he was released 
as recovered. For three years, this man 
stayed out of trouble, but, late last year, 
he was picked up by police for mental ob- 
servation. Subsequently, he was committed 
civilly to the hospital. Last May, he es- 
‘caped and, a week later, he was charged 
with assault. He is back in the hospital. 

The third was of a man sent to the hos- 
pital as incompetent in 1955 after indict- 
ment for arson. He was there nine months 
altogether, before and after his acquittal, 
and was freed just before Christmas, 1955. 
After staying out of trouble for two years, 
he was arrested three times for being drunk 
in 1958. Later that year, he was arrested 
for housebreaking and, eventually, recom- 
mitted civilly as insane. 

While the doctors can try to defend their 
decisions in the latter two cases, it is clear 
that their treatment program has not been 
a total success. If it had been, the man who 
got into trouble within six months after 
his release would not have been freed. 
Perhaps it was a partial success in the other 
two cases. Psychiatrists readily concede that 
mental illness may recede from view and 
then reappear. That means, in these two 
cases, the hospital thought the illness was 
gone when it was only in remission. 

But this, the doctors argue, is a good 
record. They admit that they cannot guar- 
antee perfection. They hope only to be 
right most of the time. Their success must 
be judged by how high their percentage is. 

The four other persons who benefited 
from Durham and then got into trou- 
ble after their release from the hospital 
have had comparatively minor brushes 
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with the law. ‘Two have records only for 
disorderly conduct. ‘The other two were 
convicted of minor larcenies. 

That leaves 15 persons who have avoided 
trouble since their release. Five of these 
have arrests for ‘investigation’ or for 
charges which were dropped. ‘The others 
have no police records. ‘These 15 spent an 
average of 25 months in the hospital. ‘They 
have been out an average of 23 months. 
One was there 62 months after being 
charged with housebreaking. ‘Two others, 
charged with assault with intent to kill, 
spent 42 and 44 months in the hospital. 

In all 29 cases, with the exception of the 
three murderers, those released as cured 
have spent just about as long in the hos- 
pital as they would have spent in prison 
if they had been convicted and sentenced. 
This, alone, is a partial answer to those 
who say the Durham rule is freeing crimi- 
nals without punishment. Almost anyone 
in his right mind would prefer a term in 
prison to a term in a mental hospital. 


Can Psychiatry Prevent Crime? 


But the crucial question on which the 
Durham rule must stand or fall, cannot 
yet be answered. No one can say, on the 
basis of the evidence, whether psychiatrists 
do a better job than prisons in preventing 
the development of the repeater criminal. 

The prisons do not have a good record. 
While the threat of a prison term may 
deter some criminals, most authorities 
think that at least 65 per cent of those who 
serve one term in prison serve another. 

If mental hospitals can do better than 
that, and the trend is running that way now 
at St. Elizabeths, society will benefit most 
by sending more criminals to hospitals and 
fewer to prisons. Since that is the result 
clearly ordained by Durham and by the 
increased concern with mental illness which 
it engenders, the Durham rule may end up 
a practical success, regardless of how law- 
yers and psychiatrists conclude their de- 
bates on its legal and medical merits. 











| AM somewhat dubious as to my role at 
this conference. ‘There are assembled here 
most of the country’s leading students of 
the problems of judicial selection and court 
administration. Many of the most experi- 
enced court administrators are here and 
with them are men who have been leaders 
in the battles to improve the methods of 
judicial selection that have taken place 
across the country. 

In such a company I have an uneasy 
feeling that I may be intended as an ex- 
hibit. There are only two types of exhibit 
that would be relevant, and my uneasiness 
is increased by the fact that I am not cer- 
tain whether I am an exhibit for the prose- 
cution or the defense. 

The conference agenda is fully occupied 
with matters of procedure and that is as it 
should be, for in government as in law 
procedure is our basic safeguard. And it is 
through procedure that advances are made 
toward substantive objectives. 

There is little that I can say as to proce- 
dures for selecting judges or for court ad- 
ministration that would be worth saying to 


- 





Good Jud ges 
‘Better Jud ges 
‘Best Jud ges 


by Walter V. Schaefer 





WALTER V. SCHAEFER, justice of the Supreme 
Court of Illinois, delivered this address before the 
National Conference on Judicial Selection and Court 
Administration in Chicago last November. 


those attending this conference. 

But the objective of your concern with 
procedures for judicial selection is good 
judges,—better judges—best judges. And in 
the last several years I have had a great 
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deal to do with judges. My exposure to the 
judges of our own judicial system in Ilinois 
has been particularly intense, of course. But 
beyond that I have fortunately had a unique 
opportunity for intimate association with a 
ereat many judges of reviewing courts from 
all over the country, state and federal. And 
so I should like to speak of some of the 
characteristics of judges and of judging as 
I have come to know them. 


The Image of an Ideal Judge 


I do so with the same diffidence that I 
am sure all of you bring to your considera- 
tion of that same problem. ‘The danger is 
quite as great for the lawyer as it ts for the 
judge that his image of the ideal judge may 
be the face that looks back at him from 
the mirror as he shaves. Allen Lerner, who 
wrote the lyrics for “My Fair Lady” caught 
Shaw’s thought in the closing lines of the 
three verses of Professor Higgins lament: 


Why can’t a woman,—be more like a 


hall? 

Why can’t a woman,—be more like us? 
Why can’t a woman,—be more like me? 

To me the qualifications for a judge, as 
they are ordinarily expressed, are quite un- 
satislactory. He must have, it is often said, 
legal ability, a judicial temperament, and 
integrity. Sometimes there are added to 
these basics such matters as punctuality, 
and promptness in the dispatch of legal 
business. 

As standards these qualifications seem to 
me to have something of the same defi 
ciency that afflicts canons of professional 
and judicial ethics. “They are hopelessly 
minimal. They operate only upon surface 
factors. And without rather elaborate tacit 
footnotes their strict observance could pro 
duce a very mediocre bench. 

By way of illustration let me describe an 
experience of the Chicago Bar Association 
not many years ago. Our judges are elected 
here and as a means of getting better judges 
the association hit upon the device of pre- 
paring a judicial qualification list, from 
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which the political parties would be re- 
quested to make their selection of candi- 
dates for judicial office. While of course | 
cannot speak with authority, [ think that 
the plan held promise of ultimate success 
through operation of the forces of custom 
and tradition, condition 
the success of any mechanical procedure 


two factors that 


lor selection that can be devised. 
Compilation of the judicial qualification 
list began auspiciously, with the names of 
men of truly outstanding qualifications. But 
progressively its quality deteriorated until, 
shortly before it was abandoned, the street 
gossip was that any lawyer who was not 
currently under indictment or currently 


the subject) of disciplinary proceedings, 
could have his name included on the list 
if he desired. I assume that the proclaimed 
standards were applied in the selection of 
lawyers for inclusion on the bar associa 
tions’ judicial qualification list. My point 
is that the customary standards, as ordi 
narily stated, are not likely to produce a 


superior bench. 
The Judiciary Reflects the Bar 


I suppose that it is fairly obvious that by 
and large the quality of the bench will re 
flect the quality of the bar. Even if the goal 
is to select outstanding men as judges, still 
the stature of the man selected will depend 
upon the quality of the group from which 
he is chosen. A young baseball pitcher may 
be acclaimed as outstanding in the minot 
leagues, and yet be unable to survive in 
major league competition. 

I think, too, that the attitude of the ban 
toward the bench, as well as the quality of 
the bar, influences the quality of judicial 
performance. What I am thinking of has 
been described by Columbia's noted so 
clologist, Robert K. Merton, as “‘self-fulfill- 
ing prophecy.” It has been described in 
these terms: 


All social behavior tends to elicit corre 
sponding behavior from the person toward 
whom it is directed. Friendliness begets a 
friendly response, hostility a hostil one. 
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So if you expect someone to react to you 
in a certain way, you may act toward him 
in such a manner that he reacts in the way 
you predicted. Thus you cause your own 
prophecy to be fulfilled. 


This notion helps to explain a phenome- 
non about judges that I am sure all of you 
have observed. A man who has not achieved 
distinction as a lawyer becomes a judge. 
Frequently his background may have been 
more political than legal. And yet he rises 
to his responsibilities in such full measure 
that his quality as an outstanding judge is 
universally recognized. Unfortunately, 
these happy occurrences must still be clas- 
sified as phenomena, because too often the 
transformation is simply from indifferent 
lawyer to indifferent judge. 

Cardozo’s “Growth of the Law” contains 
these two sentences: 

In the opening pages of his book on 
pragmatism, William James quotes a re- 
mark of Chesterton’s to the effect that the 
most important thing about a man is his 
philosophy. The more I reflect about a 
judge’s work, the more I am impressed with 
the belief that this, if not true for everyone, 
is true at least for judges. 


The Judge’s Philosophy 


The judge’s philosophy assumes such 
importance because there is a quality of 
loneliness about his work that is not com- 
mon to other callings. It is true that we 
dilute that quality of loneliness for the trial 
judge by our system of reviewing courts, 
so that it is possible for him to say that 
ultimate responsibility rests elsewhere. But 
the trial judge knows that only a minute 
percentage of all of his judgments will be 
reviewed. It is true, too, that we have multi- 
judge courts of review, so that responsibility 
is shared. But no reviewing court judge 
who is worth having derives much comfort 
from the fact that the judgment is that of 
the court, and not his alone. 

In the last analysis, despite whatever 
minor dilution of individual responsibility 
there may be, the judge is on his own. “The 
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judge,” it has been said, “is what remains 
alter there have been removed from the law- 
yer all those exterior virtues of which the 
crowd admires.” ‘Ihe main ingredients of his 
decision must be drawn from his own mind 
and heart to bear upon the facts and the 
legal doctrines that counsel put before him. 
There is no comfortable middle ground 
that can serve as a place of refuge; decision 
must go one way or the other. 


Doubt Does Not 


Indicate Weakness 


By no means does the doubt that has 
been referred to as “the agony of decision” 
indicate weakness in a judge. Unfortunately 
there is no instrument that could accurately 
measure the frequency with which particu- 
lar candidates for judicial office would be 
driven, in the performance of judicial 
duties to the utmost limits of their re- 
sources. If such a device existed, I think 
that, given other minimal qualifications, I 
would stake my own selection upon the re- 
sult that it showed. For that result would 
speak in terms of responsibility, of concen- 
tration, of sensitivity, and of a lack of in- 
tellectual arrogance. 

It is sometimes said that there are no 
casy cases. ‘That is hyperbole, of course. 
But it is true that the good judge en- 
counters a far higher percentage of hard 
cases and hard problems than does the in- 
different judge. 

I think that it was also Chesterton who 
observed that the trouble with judges is 
not that they are more ignorant than other 
men, more callous or more venal. “It’s 
just,” he said “that they get used to it.” 
Lest you enjoy that too much, let me add 
that Chesterton’s version coupled the law- 
yers with the judges. 

The late Italian lawyer and scholar, Piero 
Calamandrei, has written more perceptively 
about judges and the business of judging 
than anyone I know of. He expressed that 
same thought in these terms of the utmost 
reverence: 
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But above all, the drama of the judge 
is habit which, insidious as a disease, wears 
him down and discourages him so that 
finally he feels that passing on a man’s life 
or his honor has become an ordinary act 
of administration. 

The judge who becomes accustomed to 
rendering justice is like the priest who be- 
comes accustomed to saying mass. Fortunate 
indeed is that country priest who, approach- 
ing the altar with senile step, feels the 
same sacred turbulation in his breast which 
he felt as a young priest at his first mass. 
And happy is that magistrate who even 
unto the day of his retirement experiences 
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the same religious exaltation in rendering 

judgment which made him tremble 50 

years before, when as a young praetor he 

handed down his first decision. 

My remarks are probably directed to 
matters beyond the area of your immediate 
concern at this conference. I venture them 
only because I think it is important that 
we keep our standards high. It is not a 
convincing objection that the ideal may be 
beyond the possibility of present attain- 
ment. If we fall short, it should not be 
because we have failed to aim high enough. 





Cousin Luke on Jury Reform 


and Professional Courtesy 


—_ in other states might well be en- 
vious of Illinois lawyers who, as members ol 
their state bar association’s Section on Civil 
Practice and Procedure, receive its delightful 
newsletter Trial Briefs. Now in its fifth annual 
volume, Trial Briefs was given its character- 
istic flavor—philosophical observations of a 
salty and earthy practicing lawyer known as 
“George’—by its former editor, this year’s 
president of the Illinois State Bar Association, 
Gerald C. Snyder. The present co-editors, 
Philip W. Tone, Prentice H. Marshall and 
Thomas P. Sullivan, are carrying on in the 
same tradition, which makes supposedly tedi- 
ous points of procedural law actually inter- 
esting. 

A page of a recent issue was yielded by 
George to his downstate cousin Luke, reputed 
to be a partner or something closer to one Bob 
Hill of Benton, Illinois. George drove up to 
Luke’s place and found him, he says: 

“... Sitting on a white oak stump out in 
front of his office. The old boy was in good 
fettle. He started talking as soon as I drove 
up. Here is my recollection of what he said: 


“You boys have been doing consid’able work 
on this business of selection and tenure of 
judges. Seems like the point is that it don’t 
hurt nobody to have the best system for pick 
ing judges and then keeping the ones that do 
a good job. It is something just about every 
body is interested in. Seems to me that while 
you are reforming, you might reform a little 
bit on the downstate jurors. | don’t believe 
that you would have to amend the constitu- 
tion to do it. 

“About every jury term down  this-a-way, 
when the boys gather in the lawyer room 
towards the end of the term they start kicking 
about the jury panel. Lately, it seems like 
our supervisors been picking pretty heavy out 
of the ranks of the retired folks and widows. 
The fact is, it is hard to find a jury panel 
anymore without a lot more women than men. 
It doesn’t take much guessing to figure out 
that the folks who are getting picked under 
the present system happen to get chosen be 
cause they needed the money. That way, too, 
the township supervisors don’t make too many 
folks mad. For my part, down here in the 
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boondocks, I had rather see a better cross- 
section. 

“1 don’t know what you want for jurors. 
Any twelve folks taken at large ain’t exactly 
a Gallup Poll. But since we are giving the 
jury so much descretion anymore, I think we 
ought to try to make eligible a fair amount 
of folks who have something to do with deci- 
sion making outside a jury room. With jurors 
like judges the best ain’t none too good. 


Federal Juries 


“Incidently, you boys that practice in the 
Federal Court might inquire a little bit about 
where your juries come from and how they 
happen to get there. It might even be that 
a good statute could improve this situation. 
| heared it said right out in the open-like, 
at a lawyer’s meeting the other day, that some 
federal juries run a mite strong on retired 
federal employees and other white-collar folks. 
A feller who tries several criminal cases in 
the federal courts put it this way, he says, 
‘Most of these guys look more like grand 
jurors than petit jurors’. 

“While | am rambling on, have you taken 
a look at the jury exemption statute lately? 
(Chapter 78, Paragraph 4 1.R.S.) Atter knock- 
ing out all public officials, including lawyers, 
it proceeds to make exempt the following 
folks, among others: ministers, school teach- 
ers, doctors, pharmacists, ferrymen, embalm. 
ers, funeral directors, policemen, newspape 
people and veterinaries. In other words, down 
our way, if you got real good sense you are 
oul. As far as I can see, any judge would let 
off folks along if it was hurting too bad. ‘Take 
lawyers for instance, it might not be too bad 
if lawyers were eligible. | admit I probably 
wouldn’t take one but, I guess, if you are 
going to have somebody ramrodding the jury, 
I would just as soon have a lawyer doing it 
as a muleskinner. Besides that, if the jury 
don’t pay no more attention to a lawyer in 
the jury room than they sometimes do in the 
court room there ain’t much danger of him 
gumming up the works. 

“T have found out in the last few years that 
all lawyers are divided (like Ancient Gaul) 
into three parts. While it ain’t legal for a 
lawyer to cuss his profession, it is o.k. to com- 
plain about plaintiff's lawyers, defense lawyers 
and neuters. You can recognize a_ plaintiff's 
lawyer at a glance. All defense lawyers hate 
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them. They are said to be unethical, uncon- 
scionably rich, opposed to all law except dam- 
ages, rattle bones and suborn perjury. Then 
companions are ambulance chasers, runners 
and unscrupulous doctors who will speculate 
a broken toenail into a fatal permanent dis- 
figurement. 

“Everyone knows a defense lawyer. All 
plaintiffs lawyers hate them. They are sup- 
posed to be unethical, unconscionably rich, 
dinosaur-minded, object to everything fair and 
just and are tightwads. Their companions are 
fraudulent adjusters, fleecing the innocent, 
and flint-faced insurance executives who chase 
their business for them and who can only 
say “No” and insist on delay, while holding 
on to the uncountable wealth of Croesus. Their 
doctors say that a basket case is better off 
because there are less arteries to harden. 

“The third group are neuters.: Everyone 
hates them. They are the judges who, it ts 
claimed, are moved solely by blind prejudice, 
politics, unrestrained caprice or friendship 
lor one lawyer, client or insurance company 
in each case. The rest of the neuters are law- 
yers who are too dumb to go into the trial 
business or won't choose up sides and there- 
lore are inalterably opposed to either delend- 
ant’s or plaintiff's lawyers depending on which 
ever you are. 


Call the Other Fellow a Gentleman 


“Seems to me as how it is about time that 
we all remember that we are all lawyers in 
the same boat sailing in the same direction. 
When we are at the tiller we are guiding off 
the same pole star, Justice, or else we will be 
on the rocks for permanent. Those fellows on 
the other side of the table and the bench 
deserve a good living if they work, and they 
deserve a kind word as part of the same crew. 
We all have the same interest in penalizing 
the occasional rat on board but we better not 
sink the ship to get him. Call yourself what 
you like, a plaintiff or defendant’s man, but 
call the other fellow a gentleman. 

“Don't misunderstand me, now. I’m not 
kicking about bunches of the boys getting 
together to swap trade secrets and jolly each 
other. I’m just saying we would be better off 
to spend our spare time patching up any 
cracks in the work instead of taking full page 


ads or mounting soap boxes to turn the publi: 
AGIN THE OTHER GUY.” 
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Greater Philadelphia Movement 
Will Study Pennsylvania Courts 


A major study of the judicial system ol 
Pennsylvania, looking ultimately toward a 
complete overhaul of it, is being undertaken 
by the Greater Philadelphia Movement, a 
voluntary, non-partisan citizen organization 
founded 10 years ago, which has sponsored 
many social, economic and governmental im- 
provements. 

Funds for the project have been provided 
in part by the donation by Harry A. Batten, 
one of the founders of the Greater Philadel- 
phia Movement, of the $10,000 check which 
accompanied the presentation to him a few 
weeks ago of the annual Philadelphia Award. 

The executive committee of the G.P.M. has 

been making a preliminary study of judicial 
administration problems since last December, 
and a preliminary report by William H. Wil- 
cox, its executive director, has reviewed 20 
years of judicial reform efforts in Pennsylvania 
and outlined the problems and procedures to 
be followed. The preliminary report sets forth 
the followings as ideals for a state judicial 
system: 
“a. A unified state court permitting con- 
siderable flexibility in the assignment of judges 
in lower divisions or courts by the highest 
court of appeals or the chief justice. 

“b. An effective, frequent and routinized 
Statistical reporting system from the lower di 
visions of courts to the state’s highest court o1 
a judicial council. 

“c, A chief administrator of 
serve as an 


the courts to 
administrative aid to the chiel 
justice and as a fact-finder for the council. 

“d. Assistant chief administrators assigned 
to centers of heavy judicial activity. 

“e. A judicial council to review administra- 
tive policy and problems and to set adminis- 
trative standards, and periodically a judicial 
conference as a forum for the exchange ol 
ideas between groups interested in judicial 
administration. 








March of Progress 


“f. Control, by higher courts, of the activi- 
ties of the minor judiciary. 


“g. A method of selecting most judges which 
combines initial appointment with subsequent 
election on the basis of the judge’s record, and 

“h. The elimination of overlapping juris- 
dictions.” 

The report lists four essentials to a state- 
wide program of court reform: 

1. A basic study demonstrating the need for 
court reform. 

2. A group of dedicated lawyers. 

3. A broad-based citizens committee to pro 
vide lay and professional leadership as a basis 
for stimulating broad citizen interests. 

4. Enlightened political leadership. 





Revised Court Plan 
Passes New York Legislature 


A new court reorganization bill flor New 
York, a revised version of the one that passed 
the legislature in 1959, was approved shortly 
belore adjournment of the 1960 session, with 
lew dissenting votes in either house. If passed 
again in 1961, it will go to the voters in 
November, 1961, to take effect in 1962. 

The principal new feature of the 1960 
version is the establishment of a new vote to 
retain its justices of the peace, even though it 
is part.of a county that has voted to replace 
them with a new county-wide district court. 

The Erwin-Lounsberry Resolution, as it was 
called, contains 37 sections, running to some 
18 pages, most of which is mere reenactment 
of present provisions. Its most important fea 
tures are provisions for a more unified court 
system, a family court, more efhicient court 
administration and improved fiscal practices. 

The unified state court system would consist 
of the Court of Appeals (the state’s highest 
court), the Supreme Court (a state-wide trial 
court of general jurisdiction) and its Appel 
late Divisions, the Court of Claims, the Coun 
ty Court, the Surrogate’s Court (equivalent 
to the probate courts of other states), and the 
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Family Court. In the city of New York, a 
lower city-wide court of criminal jurisdiction 
would be established, along with a parallel 
court of civil jurisdiction up to $10,000. These 
courts, which may later be combined by mayor 
and council into one, will absorb the City 
Court, the Municipal Court, the Court of 
Special Sessions and the Magistrate’s Courts. 

Section 28 of the Resolution gives authority 
for supervision of the state court system to the 
Administrative Board of the Judicial Con- 
ference, consisting of the chief judge of the 
Court of Appeals and the presiding justices 
of the Appellate Division. This board, in con- 
sultation with the Judicial Conference, will 
establish uniform standards and administra- 
tive policies in the state-wide court system. 
The Appellate Divisions will supervise the 
courts in their respective areas. 

The legislature is to provide for allocating 
the cost of operating the unified court system 
among the counties and political subdivisions. 
Court budgets are to be submitted to the 
Administrative Board which will forward them 
to the appropriating bodies with recommen- 
dations and comments. 

The Resolution provides that the legisla- 
ture may delegate procedural rule-making 
power to the administrative head of any court, 
including the Appellate Division, or the Judi- 
cial Conference. Provision is also made for 
transfer of cases to reduce backlogs and equal- 
ize case loads, and for transfer of judges from 
court to court to meet temporary emergencies. 





lowans Working for Second Passage 
of Judicial Amendment in 1961 


A special committee of the Iowa State Bat 
Association, headed by Henry J. TePaske of 
Orange City, is working to promote the Iowa 
plan of judicial selection, combination appoin- 
tive-elective plan based on the A.B.A. pattern, 
which was approved by the 1959 legislature. 
It will be submitted to the legislature again 
in 1961, and if approved a second time, will 
go to the voters in 1962. This year the com- 
mittee is concentrating its efforts on all of the 
candidates for election to the 1961 legislature, 
to secure their support of the amendment. 

A complicating factor is that this year the 
people of Iowa are to vote on whether or not 
the state shall have a constitutional conven- 
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tion. If that vote is favorable, the judicial 
amendment will then have to go through the 
convention procedure. 





Federal Bill Revives 


Fair Trial-Free Press Issue 


The views of members of the legal profes. 
sion on the fair trial-free press issue are being 
sought by the Subcommittee on Constitu- 
tional Rights of the Senate’s Committee on 
the Judiciary in connection with a bill di- 
rected against unwarranted secrecy in civil 
lawsuits in federal cases. 

Introduced into the Senate in March, the 
bill (S. 3183) would require all records, books 
and dockets of any federal court to be open 
for inspection during office hours by any per- 
son without charge. Suppression of records by 
self-imposed court rules upon agreement be- 
tween lawyers in civil cases would be pro- 
hibited. 

Commenting on such a self-imposed rule, 
issued in mid-December under a storm of 
editorial protest, the judges of the United 
States Court for the Eastern District of Michi- 
gan, with the support of the Detroit Bar 
Association, other judges and lawyers stated 
their rule only expressed a power already in- 
herent in all courts. (April Journal) 

A memorandum, distributed by the sub- 
committee last month, requests comments as 
to whether the legislative approach is correct: 
whether the matter should be handled 
through formal court rules; whether specific 
exceptions should be stated; or whether courts 
should be left alone to exercise asserted inher- 
ent powers. 


Judicial Candidates Serve Public 
by Withdrawing from Race 


Chicago taxpayers were saved a half-million 
dollars by the withdrawal of two candidates 
in the June 6 judicial election. Alfred N. Pauls 
and William F. Schwind, Republican candi- 
dates for two vacancies on the Municipal Court 
bench, by bowing out made it possible to cut 
down by some 3,700 the number of precinct 
polling places to be opened in that election. 
The cost for each one is approximately $150. 
All Democratic candidates were certain to be 
elected by overwhelming majorities. 














Bench and Bar Calendar 











June 


22-24—Conference of Appellate Court Judges, 

Berkeley, California. 
23—Delaware Stote Bar Association, Wilm- 

ington. 

23-24—State Bar Association of North Dakota, 
Grand Forks. 

23-25—Maryland State Bar Association, Atlan- 
tic City, New Jersey. 

23-25—The State Bor of South Dakota, 
Mitchell. 

24-25-—Bar Association of the State of New 
Hampshire, Pike. 

29-July 2—State Bar of Texas, Houston. 

30-July 2—Judicial Conference of the Fourth 
Circuit, White Sulphur Springs, West 
Virginia. 


July 


4-8 —International Bor Association, Salz- 
burg, Austria. 

5-7 —The National Association of Attorneys 
General, San Francisco. 

6-7 —Judicial Conference of the Ninth Cir- 
cuit, Pebble Beach, California. 

6-8 —Judicial Conference of the Tenth Cir- 
cuit, Boulder, Colorado. 

1-8 —Judicial Seminar, University of Wash- 
ington, Spokane. 

7-9 —Idaho State Bar, Sun Valley. 

15 to August 10—The Academy of Interna. 
tional Law, The Hague, Netherlands. 

17-21—Commercial Low League of America, 
French Lick, Indiana. 

18-22—A.B.A. Traffic Court Program, Denver, 
Colorado. 

21-23—Aloboma State Bar, Huntsville. 

22-28—National Association of Claimants Com. 
pensation Attorneys, Son Francisco. 


August 


4-7 —The Virginia State Bar Association, 
White Sulphur Springs, West Virginia. 

7-13—International Law Association, Lon- 
don, England. 

22-27—National Conference of Commissioners 
- a State Laws, Washington, 


23-25—Maine State Bor Association, Rockland. 

23-27—Conference of Chief Justices, Balti- 
more and Washington, D.C. 

23-27—National Conference of Court Admin 
istrative Officers, Baltimore. 





24-27—National Association of Women Low- 
yers, Washington, D. C. 
a Bor Conference, Washington, 
D.C. 
26-30—National Conference of Bar Secre 
taries, Washington, D.C. 
27-28—National Conference of Bor Presi- 
dents, Washington, D.C. 
27-28—National Conference of State Trial 
Judges, Washington, D. C. 
27-31—Americon Low Student Association, 
Washington, D. C. 
29-September 2—American Bar Association, 
Washington, D. C. 
29—National Conference of Bar Examin- 
ers, Washington, D.C. 
30—Judge Advocates Association, Washing- 
ton, D.C 
31—American Judicature Society, Annual 
Meeting, Washington, D. C. 


September 


1-3 —The West Virginia Bar Association, 

White Sulphur Springs. 
3—Bor Association of Puerto Rico, San 

Juon, 

5-9 —Union Internationales des Advocats, 
Switzerland. 

5-10—Conadion Bor Association, Quebec. 

7-8 —Judiciol Conference of the Third Cir- 
cuit, Atlantic City, New Jersey. 

§-10—Judicial Conference of Second Circuit, 
Manchester, Vermont. 

8-10—Washington State Bar 
Yokima. 

8-10—Wyoming State Bor, Casper. 

12-16—A.B.A. Traffic Court Program, Knox- 
ville. 

14-23—Second Commonwealth and Empire Law 
Conference, Ottawa, Canada. 

16-17—The Federal Bor Association, Chicago. 

21-24—Oregon State Bar, Gearhart. 

22-24—The Indiana State Bor Association, 
French Lick. 

26-30—State Bar of California, Los Angeles. 

27-30—Stote Bor of Michigan, Grand Rapids. 

28-October 1—The Missouri Bor, St. Louis. 


Association 


October 


6-7 —Nebrasko State Bor Association, Omoho. 
7-8 —Vermont Bor Association, Manchester. 
10—Rhode Island Bor Association, Provi- 
dence. 
10-14—International Association of Demo 
cratic Lawyers, Sofio, Bulgaria 
10-14—A.B.A. Traffic Court Program, Chi 
cago. 


12-14—National Legal Aid and Defender As- 
sociation, New York City 

13-15—The Colorado Bor Association, Colorado 
Springs. 

17-18—State Bar Association of Connecticut, 
Hartford. 

21-22—State Bar of New Mexico, Carlsbad. 

oe West Virginia State Bar, Clorks- 
urg. 


November 


9-12—American Bar Association Regional 
Meeting, Houston, Texas. 

10-12—State Bar of Nevado, Winnemucca. 

30 — 3—Oklchoma Bor Association, 
ulsa, 


December 


28-30—Association of American Law Schools, 
Philadelphia. 


1961 


Jonuory 27-February 3—Inter-Americon Bor 
Association, Bogota, Colombia, 


February—Interstate Bor Council, Seattle, 
Washington. 

April 20-22—State Bor of Arizona, Scotts 
dale. 


May 11-13—Americon Bor Association Re- 
gional Meeting, Indianapolis, Indiana, 

May 17-20—Americon Low Institute, Washing 
ton, D. C. 

June 5-9—A.B.A. Traffic Court Program, 
New York. 

July 10-14—A.B.A. Traffic Court 
Denver, Colorado. 

August 7-11—Americon Bor Association, St 
Louis, Missouri. 

September 11-15—A.B.A. Traffic Court Pro 
grom, Knoxville, Tennessee. 
November 29-December 2—Oklohoma Bor As 

sociation, Oklahoma City. 


Program, 


1962 


Jonuory 23-27—A.B.A. Traffic Court Program, 
Berkeley 4, California. 

April 12-14—Stote Bar of Arizona, Tucson 

May 23-26—Americon Low Institute, Washing 
ton, D. C. 


May 22-25, 1963—Americon Low Institute, 
Washington, D. C. 

May 20-23, 1964—Americon Low Institute, 
Washington, D.C. 

August 6-10—Americon Bor Association, Son 
Francisco, California. 

July 16-20—Internationol Bor 
Edinburgh, Scotlond. 


Association, 














The Reader’s Viewpoint 


Forward Thinking Jurists 


Honorable Louis H. Burke: 

I have just read your excellent article, “Prob- 
lems of Court Administration in a Metropoli- 
tan Court,” in the April, 1960, issue of the 
Journal. 

I suspect your modesty deterred you from 
taking credit for many of the innovations 
designed to speed the administration of justice. 

The presiding: judge and the judges of Los 
Angeles County are in the vanguard of the 
forward thinking jurists seeking to gear our 
courts to the tempo of the times. 

Congratulations to you and your associates! 

On page 205 of the same issue of the Journal 
is an item about an experiment we are trying 
in our District Court. 

With best wishes for your continued suc- 
cess, I am 

Hersert M. BiIncHAM 
Tower Building 
Washington 5, D. C. 


No Payola in New Mexico 


Perhaps a few lines of explanation are in 
order to correct the erroneous information 
contained in the editorial “Payola in Court” 
in the December Journal. New Mexico law 
provides that justices of the peace shall re- 
ceive a fee of five dollars for each criminal 
case docketed and that they “shall recover the 
costs allowed by law from the funds of the 
county treasurer of their respective counties; 
provided, however, that the said justices of 
the peace shall, in the event the defendant is 
found guilty, attempt to recover said costs 
from said defendant and any costs so recovered 
shall be paid over to the county treasurer.” 
(Section 36-19-18, New Mexico Statutes Anno- 
tated, 1953 Compilation.) 

Thus existing law in New Mexico certainly 
seems to meet the requirements of Tumey v. 
Ohio, 273 U.S. 510 (1927), the landmark case 
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cited in Dean Griswold’s letter in the April 
Journal. 

Under the direction of Senator Fabian 
Chavez, Jr., this committee has held a com- 
prehensive series of public hearings through- 
out the state and several unfavorable aspects 
of the justice court fee system in actual prac- 
tice have come to light. Although New Mexico 
law provides for a judge without a personal 
pecuniary interest in the outcome of any par- 
ticular case, the committee’s hearings revealed 
that many traffic cases are cited to justice 
courts along New Mexico’s transcontinental 
highways running through several of our 
poorer counties. These counties do not always 
have funds for immediate payment of justice 
court fees upon dismissal of a criminal action. 
Some few of our justices are thus tempted to 
render a judgment of conviction to obtain im- 
mediate payment rather than dismiss and wait 
until county funds are available. 

As a result of the committee’s study, the 
next session of the legislature will have legis- 
lation presented for its consideration which 
will, we hope, be able to improve this and 
other outmoded aspects of the lower court 
system in New Mexico. 
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Puitie T. MANLY 
201 State Capitol 


Santa Fe, New Mexico 


Fee Justice and Insurance 

1 read with interest your leading editorial 
in the December, 1959, issue of the Journal, 
entitled “Payola in Court,” and also Dean 
Griswold’s letter on that subject, contained in 
the current April, 1960, issue. I, too, thought 
of the rule of Tumey v Ohio (1927) 273 US 
510 when I read the original editorial, but 
I, too, realized that the expense of carrying 
through the process of resistance atrophied 
the rule. 

Payola in court has another insidious effect. 
Insurance companies now base their premi- 
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ums for public liability automobile insurance 
on the driving record of the applicant, going 
back five years. If within that time the appli- 
cant has been convicted of speeding, whether 
properly so or not and whether personal in- 
jury or property damage resulted or not, he 
must pay a higher premium. The insurance 
companies are all together on this, and it does 
no good to shop around. 

I enclose some correspondence I had with 
my insurance agent on this. My premium 
would have been $112.42, except for the fact 
that I was convicted for speeding in Indiana 
in 1956. I was not speeding, and pleaded not 
guilty and was tried, with the usual result 
that one obtains in payola conducted courts. 
But because of that payola conviction my 1960 
insurance premium was $125.04. 

I protested paying that excess $12.62 insur- 
ance company payola on the ground that I 
was not speeding and that my conviction was 
pure payola in court. My letter to my agent 
recites the circumstances of my payola convic- 
tion in full detail. My agent took the matter 
up with the insurance company to no avail. 

Thus the insurance industry profits by pay- 
ola in court, and bases its own payola in 
insurance thereon regardless of the circum- 
stances of the conviction. I think the Ameri- 
can Judicature Society should go into action 
on that, and as a member of the Soc iety | 
recommend strong action. 

J. RaymMonp Dyer 
418 Olive Street 
Saint Louis 2, Missouri 





Ad Damnum Clause 


Your guest editorial, “Public Relations and 
the Bar—The Ad Damnum Clause,” in you 
issue of December, 1959, calls for a good sense 
of reality and decent restraint on the part of 
lawyers as “the only hope of correcting” the 
results of the use of inflated and fantastic 
money demands in complaints. It seems to me 
that this “solution” can hardly be classed as 
even a hope. The obvious “solution” is to 
assess costs in sufficient amount where the re- 
covery is less than a specified percentage of 
the demand. 

Also, the editorial fails to mention one more 
tangible result of inflated demands, i.e., the 
psychological effect on juries with a tendency 
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to increase verdicts already inflated in con- 

sequence of the jury’s knowledge that lawyers 

will probably have half of the recovery. 
PeRCIVAL E. JACKSON 

68 William Street 

New York 5, New York 





Courtroom Photographs and Justice 


I have read with considerable interest the 
Code of Courtroom Ethics for News Pho- 
tographers” announced by the N.P.P.A. and 
printed in the April issue of the Journal. It 
is interesting to note that the conduct regu- 
lated by the code is that which might actually 
interfere with the conduct of the trial by 
movement or sound, but there is not a word 
said about the interference with the adminis- 
tration of justice resulting from the utilization 
of the pictures taken. 

I have no doubt that the conduct of the 
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photographer can be so regulated that he 
would not unduly disturb the proceedings, but 
he can certainly influence and interfere with 
the ultimate decision in the case by the selec- 
tion of the photographs which he takes. If the 
photographer or the newspaper for which he 
works is favorable to the plaintiff, the pictures 
taken of the plaintiff or its witnesses will all 
be good, pleasant photographs, and those 
taken of the defendant or the defendant's wit- 
nesses and utilized would be those which show 
disagreeable expressions or conduct. 

All of us have had enough experience with 
newspapers to know that if they are anxious 
to give a good impression of the person photo- 
graphed, they will go at great length to get 
the proper posture, view, and the like, but 
that if they are opposed to the person, the 
most ridiculous and fantastic facial expres- 
sions or poses will be utilized. 

Judging from the articles and news reports 
which | have seen regarding photographs in 
courtrooms, I have not seen enough empha. 
sis laid upon the danger arising from the 
newspapers’ selection of the photographs 
which will be printed and the influencing of 
the course of justice by such selection dic- 
tated by the news or editorial policy of the 
paper. 

Gitrorp G. ROWLAND 
Suite 537 Forum Building 
Sacramento 14, California 
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The Literature of 




















BOOKS 


The Index Digest of State Constitutions,! is 
both an index of state constitutions—all filty 
and a digest of their provisions in proper clas- 
sifications and categories according to the in- 
dex. Lawyers have come to take for granted 
the accuracy and inclusiveness of the index- 
digest of case law in the great commercially- 
published American Digest, Century Edition, 
and its decennial, annual and monthly supple- 
ments. Basically, all legal research and writing 
ultimately depend on this work —and on its 
local adaptations and editions. With it, to- 
gether with the citators, the encyclopedias and 
the annotated reports, and the text and law 
review material thereby made possible, one 
can say with assurance that there either is o1 
is not a case on a particular subject. 

Who can say as much for statutory mate- 
rial? In the 60 years since publication ol the 
Century Digest the basic organization and 
technique have remained substantially the 
same. Yet during that time nothing compara- 
ble has been done with statute law. There 
may be reasons: the common-law attitude 
toward legislation as an interloper in the law; 
the difficulty of digesting statutes, where every 
word is or may be important; and the Anglo 
American theory of law, in which, by virtue 
of the premise that we argue by analogy from 
cases whereas we do not from statutes, com- 
parative legislation seems less important than 
comparative case law. 

Yet the importance of statutes in modern 
law has become critical and supervening, and 
I venture to predict it would be more so il 
statutory materials were as readily available as 
case law. The process of adjudication which 
accepted a Brandeis brief to change a consti- 


tutional attitude toward social legislation 
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would as easily be changed by arguments 
based on the positive action or refusal to act 
of a legislature, if astute counsel would pre- 
sent the necessary legislative precedents one 
way or the other. But who can find them? 
This book shows that it can be done, and 
this prospect is the significance of this book. 
Constitutional law is legislation, withal su- 
preme legislation. Professor Kernochan sees 
its significance in the “opportunity which it 
affords for convenient finding and comparison 
of constitutional provisions” for all—‘‘whethe: 
political scientists, sociologists, legislators, 
lawyers, convention delegates, civic groups 
or individual citizens—who are concerned with 
the study, use or reform of such provisions.” 
I see its value differently, however much | 
acknowledge its utility for all those men- 
tioned. May it be a precursor of further work 
in the legislative field; may we ultimately have 
an index-digest of American state and federal 
Statutes; may it ultimately be geared to the 
existing index-digests of case law which we 
find so valuable a tool in professional legal 

research. 
John W. Mac Donald? 


CASES 


In a 1960 decision the Supreme Court held 
that notice of appeal in criminal cases cannot 
be filed beyond the ten-day limit set by the 
federal rules. Reversing the Court of Appeals 
for the District of Columbia, which had said 
the appeal might be taken if the delay was 
excusable, Mr. Justice Whittaker’s opinion 
declared that such a policy would “allow in- 
definite delay of some appeals, an unpleasant 
prospect for judicial administration.” (United 
States v. Robinson 4 L ed 2d, 259, 1960) 





1. 2nd. ed., 1959, Legislative Drafting Research Fund. 
Columbia University. Richard A. Edwards, editor. Fore- 
word by John M. Kernochan, director. For sale by 
Oceana Publications, Inc., New York. Pp. xx, 1132. 


$20.00. 

2. Mr. Mae Donald is the Edwin A. Woodruff Pro- 
fessor of Law at the Cornell Law School and chairman 
of the New York Law Revision Commission. 
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Any book reviewed here or in any other issue of 
this Journal, or any other book in the field of 
judicial administration, may be ordered directly from 
the American Judicature Society, 1155 East Sixtieth 
Street, Chicago 37, Illinois. We also will be glad 
fo procure for you, at regular single-copy prices, 
copies of periodicals containing any of the articles 
here listed. 








ARTICLES 
Legal Education 


“Some Thoughts and Questions on Education for 
Professional Responsibility,” by Murray L. Schwartz. 
The Los Angeles Bar Bulletin, April, 1960, pp. 183-187. 
(Whose standards are to be used in teaching profes- 
sional ethics? ) 

“Legal Education — 1960,” by Joseph J. Simeone. 
Journal of the Missouri Bar, February, 1960, pp. 98- 
100. (The bar should take initiative in attracting 
young people to the profession.) 

“Grading and Regrading Bar Examination Papers.” 
by Len Young Smith. The Bar Examiner, December, 
1959, pp. 106-120. (Describes Illinois procedures in- 
cluding preparation of questions.) 


The Legal Profession 


“Why Law is a Profession,” by John D. Randall. 
Wyoming Law Journal, Winter, 1960, pp. 75-79. (When 
a lawyer ignores responsibility to his client, commu- 
nity or himself, the profession is not being main- 
tained.) 

“The Practice of Law as a Career,” by Robert Szold. 
American Bar Association Journal, March, 1960, pp. 
259-262. (The work of the lawyer and the qualities 
that are needed for success at the bar.) 

“The Independence of the Legal Profession,” by 
Dudley B. Bonsal. The Record of the Association of 
the Bar of the City of New York, March, 1960, pp. 
98-103. (Specialization has diverted the lawyer’s inter- 
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est from his basic responsibility to his profession.) 

“Trial Practice as a Career,” by Emile Zola Berman. 
Bar Examiner, December, 1959, pp. 98-104. (The bar 
and law school must teach and afford opportunities 
in advocacy.) 

“The Job the Lawyers Shirk,” by Harriet F. Pilpel. 
Harper’s, January, 1960. (Counselling is an important 
part of the lawyer’s job.) 

“The Relation of Trial Counsel to the Public,” by 
John Alan Appleman. West Virginia Law Review, 
June, 1959, pp. 260-273. (The bar should develop a 
rating system to inform the public which lawyers are 
qualified for trial work.) 


Bar Activities 


“The Story of the Bar.” Louisiana Bar Journal, Au- 
gust, 1959, pp. 88-94. (History, structure, activities and 
services of the Louisiana State Bar Association.) 

“Group Legal Services,” by Burnham Enersen. Jour- 
nal of the State Bar of California, January, February, 
1960, pp. 11-20. (Improved lawyer referral service is 
one alternative to group legal services.) 

“Discipline: The Inside Story,” by Frank H. Gordon 
and Jacob Burns. Bar Bulletin, New York County 
Lawyers Association, January, February, 1960, pp. 142- 
150. (Disciplinary procedures of the Association of 
the Bar of the City of New York and the New York 
County Lawyer’s Association are discussed.) 

“The Right to Counsel and the Unpopular Cause,” 
by Morris L. Ernst and Alan U. Schwartz. Law Review 
Digest. September, October, 1959, pp. 33-39. (The or- 
ganized bar must take positive stand in favor of right 
to counsel to give its members help to overcome coun- 
tervailing social pressures.) 

“A Clients’ Security Fund for Georgia,” by Theodore 
Voorhees. Georgia Bar Journal, February, 1960, pp. 
357-359. (Urges adoption.) 

“The Case for the Clients’ Security Fund in Loui- 
siana,” by John W. Bryan, Jr. Louisiana Bar Journal, 
February, 1960, pp. 262-269. (Comments from bar as- 
sociations where funds are in use.) 

“The Indigent Defendant,” by Albert A. Ridge. Kan- 
sas City Bar Journal, February, 1960, pp. 3-20. (Some 
provision for legal aid in the federal courts is needed.) 
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Courts 


“Federal-State Court Conflict.” by Edward F. Car- 
ter. Nebraska State Bar Journal, April, 1960, pp. 42- 
50. (Conflict would disappear if the Supreme Court 
maintained the rule of res judicata, limited the writ 
of habeas corpus to its true purpose, and abandoned 
retroactive application of new requirements of due 
process.) 

“Toward a Co-Operative Judicial Federalism: The 
Federal Court Abstention Doctrine,” by Philip B. 
Kurland. Federal Rules Decisions, March, 1960, pp. 
481-492. (If an action is prior in time in one court 
(federal or state), the other should be required to 
grant a motion to stay its proceedings.) 

“Building a State Judiciary,” by Mildred R. Her- 
mann. Nebraska Law Review, March 1960, pp. 265- 
272. (Alaska’s court system.) 

“On the Report of the Conference of Chief Jus- 
tices,” by John R. Dethmers. Tennessee Law Review, 
Fall, 1959, pp. 1-12. (“Federal-State Relationships as 
Affected by Judicial Decisions,” was result-motivated 
criticism, not an exaggerated and political document.) 

“The Way of the National Chief Justices’ Con- 
ference at Pasadena, California, 1959,” by Alan M. 
Prewitt. Tennessee Law Review, Fall, 1959, pp. 19-32. 
(The Supreme Court too often has tended to adopt the 
role of policy maker without proper judicial _re- 
straint.) 

“The Supreme Court and Its Lawyer Critics,” by 
Robert B. McKay. Fordham Law Review, Winter, 
1959-60, pp. 616636. (Impact and significance of the 
American Bar Association’s criticism of the Supreme 
Court.) 


Procedure 


“The Need for Uniform Rules of Evidence in the 
Federal Courts,” by Joe Ewing Estes. Federal Rules 
Decisions, December, 1959, pp. 331-340. (Urges adop- 
tion of Federal Rules of Evidence based on the uni- 
form rules promulgated by the National Conference 
of Commissioners on Uniform State Laws.) 

“The Feasibility of Rules of Evidence in Federal 
Courts,” by Ronan E. Degnan. Federal Rules Deci- 
sions, December, 1959, pp. 341-356. (They may be in- 
applicable in certain cases because of the difficulty 
over allocation of power between federal and _ state 
governments, but the rules are badly needed and the 
Judicial Conference should make the necessary recom- 
mendations to the Supreme Court.) 
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“May the Federal Civil Rules be Successfully Adopt- 
ed to Improve State Procedure?” by Watson Clay. 
Federal Rules Decisions, February, 1960, pp. 437-449. 
(The Kentucky experience with the federal rules has 
been, by and large, a happy one.) 

“The ‘New Rules’ in New Mexico.” by Jerrold L. 
Walden. Federal Rules Decisions, April, 1960, pp. 
107-141. (Some disenchantment in the land of en- 
chantment.) 

“Keep Capital Punishment,” by Randolph W. Childs. 
Pennsylvania Bar Association Quarterly, March, 1960, 
pp. 337-342. 

“Capital Punishment: The Anachronism,” Editori- 
al. Harvard Law Record, April 14, 1960, p. 7. 

“The Inequality of Jail Sentences,” by Emanuel 
Celler. Bar Bulletin, New York County Lawyers’ As- 
sociation, November-December, 1959, pp. 92-101. (Joint 
councils and institutes on sentencing for federal judges 
and the indeterminate sentencing provided for in a 
new federal law will make sentencing more consis- 
tent.) 

“Sentencing: The Judge’s Problem,” by Irving R. 
Kaufman. The Atlantic, January, 1960. 


International and Comparative 


“Costs in High Court Litigation,” a personal mes- 
sage from the President, and “Supreme Court Costs 
Rules, 1959.” The Law Society’s Gazette, December, 
1959, pp. 835-849. (This year new rules implement- 
ing a long overdue reform in the assessment and 
taxation of costs in England’s High Court litigation 
became effective.) 

“Judicial Independence in the Philippines,” by Vin- 
cente J. Francisco. Decision Law Journal, December 
31, 1959, pp. 883-891. 

“Law and Lawyers in Poland.” by the President. 
The Law Society’s Gazette, December, 1959, pp. 811- 
816. (An account of a recent visit.) , 

“What I Learned in a Russian Court,” by Lyman 
Stansky. Bar Bulletin, New York County Lawyers 
Association, November, December, 1959, pp. 106-112. 

“Soviet Jurisprudence,” by Vladimir Boldyrev. Cuy- 
ahoga County Bar Association Bulletin, January. 1960, 
pp. 5-6. Reprinted from a recent issue of U.S.S.R. 
(From the Soviet point of view.) 

“The International Court of Justice.” by B. K. 
Roberts. Women Lawyers Journal, Fall issue, 1959, 
pp. 5-10 + 28-29. (History and jurisdiction of the 
court.) 
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ALABAMA-—Robert F. Adams, James W. 
Aird, Clopper Almon, Robert K. Bell, 
Tom Bevill, Sol E. Brinsfield, Jr., Morris 
A. Burkett, Julius T. Cage, Jr., D. R. 
Coley, Jr., Joseph T. Conwell, Walter M. 
Cook, R. E. L. Cope, R. P. Denniston, 
Brewer Dixon, James J. Duffy, Jr., Wil- 
liam S. Duke, Lawrence Dumas, Jr., 
Rankin Fite, Jack C. Gallalee, Albert $. 
Gaston, John W. Gillon, Jr., O. J. Good- 
wyn, John Ike Griffith, E. B. Haltom, 
Jr., Francis H. Hare, Crampton Harris, 
Lea Harris, Wiley P. Henderson, Earl 
D. Hendon, Truman Hobbs, George P. 
Howard, J. Kirkman Jackson, V. R. Jan- 
sen, De Vane K. Jones, George Bliss 
Jones, Gorman R. Jones, Jr., Thomas 
S. Lawson, Henry A. Leslie, Randolph 
G. Lurie, William F. McDonnell, Mar- 
garet McFall, Nicholas Stallworth Mc- 
Gowin, James E. Moore, Charles Morgan, 
Jr., Richard W. Neal, William Albert 
Oldacre, Ellis J. Parker III, Frank B. 
Parsons, William McLean Pitts, Ira D. 
Pruitt, Edward T. Rice, Charles B. 
Robinson, Robert T. Simpson, Maury D. 
Smith, Robert McD Smith, Virgil M. 
Smith, Frank E. Spain, Charles A. Stakely, 
Davis F. Stakely, Joe Starnes, Charles A. 
Stewart, C. M. Stokes, George Peach 
Taylor, H. Neil Taylor, Oscar L. Tomp- 
kins, Paschal P. Vacca, David J. Vann, 
Richard H. Wade, Roy M. Woolf 


ARKANSAS-R. Ben Allen, Reginald 
Eugene Bailey, Ralph C. Barnhart, Ross 
Blackmon, Lawrence Blackwell, William 
B. Brady, Clay Brazil, Lemuel Campbell 
Bryan, Eldridge Jones Butler, William M. 
Clark, Harry B. Colay, Courtney C. 
Crouch, Claude B. Crumpler, Roy E. Dan- 
user, Robert E. Diles, W. G. Dinning, Jr., 
N. J. Gantt, Jr., Thomas Gaughan, W. P. 
Hamilton, Jr., G. C. Hardin, Thomas 
Harper, Atlee Harris, J. Smith Henley, 
John E. Hooker, Gaines H. Houston, 
Clint Huey, Bruce Ivy, Marvin L. Kieffer, 
Edward Lester, Thomas S. Lovett, Jr., 
H. H. McAdams, H. W. McMillan, Ronald 
A. May, Roger L. Murrel, Victor Nutt, 
J. A. O'Connor, Jr., Odell Pollard, Rich- 
ard L. Pratt, Joe E. Purcell, W. B. Put- 
man, Bob Scott, Jacob Sharp, Jr., James 
B. Sharp, Bruce H. Shaw, Eugene Sloan, 
Willis B. Smith, Henry J. Swift, James 
I. league, Raymond H. Thornton, Jr., 
Walls Trimble, Paul Ward, H. P. Warner, 
Claude M. Williams, Jr., Adrian Wil- 
liamson, Henry Woods, Gordon E. Young 


CALIFORNIA—Robert C. Dunn, Leo A. 
Huard 


COLORADO-H. T. McGarry 
DELAWARE~—Max S. Bell, Jr. 


DISTRICT OF COLUMBIA-R. A. Chap- 
pell, Carl Elliott, Warren R. Wise 


FLORIDA—Edward H. Kruse, Jr. 


GEORGIA—Henry A. Alexander, James 
L. Alston, Hubert A. Aultman, Andrew 
A. Baumstark, Hallie B. Bell, Perry 
Brannen, H. L. Buffington, Jr., William 
K. Buffington, Morgan §S. Cantey, Julian 
S. Carr, Carroll D. Colley, Dean Coving- 
ton, Sampson M. Culpepper, Bruce B. 
Edwards, J. Sewell Elliott, Edward E. 
Elson, Jule W. Felton, Jr., Robert E. 


Flournoy, Jr., Warren C. Forston, Elliott 
Goldstein, Hiram J. Grogan, Leonard 
Haas, Elisworth Hall, Jr., Malcolm J. 
Hall, G. Hughel Harrison, Cecil G. Hart- 
ness, Clyde W. Henley, Frank A. Hooper, 
Dugald W. Hudson, John Calvin Hunter, 
Joseph Jacobs, J. Norwood Jones, Jr., 
John Paul Jones, Robert E. Jones, 
Beverly R. Keil, Edward W. Killorin, 
James S. Kilpatrick, Steve Knight, G. 
Gerald Kunes, Noah Langdale, Jr., Joan 
Larsen, John O. McCoy, Hugh J. Martin, 
Samuel A. Miller, Hamilton Napier, Mary 
J. Nelson, Doris Brown Paul, Howard B. 
Payne, J. Edwin Peavy, James B. Pilcher, 
Allen Post, Lee S. Purdom, James G. 
Raines, Graydon D. Reddick, R. E. 
Roberson, Max Rubenstein, H. D. Rus- 
sell, William J. Schloth, John E. Simp- 
son, A. Guy Smith, John A. Smith, Robert 
W. Spears, H. A. Stephens, Jr., Edwin 
L. Sterne, Irwin W. Stolz, Jr., Philip R. 
Taylor, Joe K. Telford, Roy M. Thorn- 
ton, Jr., Henry B. Troutman, William 
P. Whelchel, John W. Wilcox, Jr. 


ILLINOIS—Richard T. Carter, Edward 
G. Coleman, James A. Davis, Gilbert H. 
Hennessey, Jr., Theodore W. Hirsh, Drake 
Leoris, Thomas C. McKay, Raymond K. 
Merrill, Spencer H. Raymond, Richard 
T. Tobin, Louis C. Tyree 


INDIANA—Robert J. Addison, Ray Ade, 
John A. Alexander, Vernon Atwater, 
Charles D. Babcock, J. Edward Barce, 
Howard T. Batman, George N. Beamer, 
John H. Beasley, Lloyd E. Beatty, Dwayne 
M. Berner, Thurman A. Biddinger, Otto M. 
Bonahoom, C. Severin Buschmann, Jack B. 
Campbell, John O. Campbell, John C. 
Carvey, Austin V. Clifford, Thomas H. Clif- 
ford Jr., John D. Cochran, William G. 
Davis, David I. Day, David W. Dennis, 
Arthur M. Diamond, James F. Dumas, 
Chauncey W. Duncan, Leslie Duvall, John 
H. Edris, Lowell E. Enslen, Charles B. 
Feibleman, Horace A. Foncannon, Jr., G. 
Burt Ford, Michell J. Freije, Robert E. 
Gates, Albert M. Gavit, Richard L. Gilliom, 
Howard S. Grimm, Jr., Albert L. Hark- 
er., Arthur L. Hart, Byron P. Hollett, 
John D. Hughes, Daniel F. Kelly, Byron 
C. Kennedy, Erle A. Kightlinger, Curtis 
V. Kimmell, R. Stanley Lawton, John O. 
Lewis, W. M. Lienberger, Clarence R. 
McNabb, Edward S. Mahoney, C. J. Ma- 
jor, Merle H. Miller, Jerry W. Newman, 
James M. Nicholson, James K. Northam, 
Eldon H. Nyhart, J. Patrick O'Malley, 
L. A. Ottenheimer, Jr., Louis Pearl- 
man, Jr., Clyde L. Peterson, Stanley A. 
Raymer, Paul Reed, John K. Rickles, 
John A. Royse, Samuel Ruff, Ivan C. 
Rutledge, ‘Ihomas M. Scanlon, Curtis G. 
Shake, Lew G. Sharpnack, Wayne A. 
Shirey, Clifford E. Simon, Jr., Robert H 
Staton, Fred M. Stults, Jr., Paul R. Sum- 
mers, George E. ‘Taylor, John S. Taylor, 


Fred R. ‘Tourkow, W. Henry Walker, 
Milton R. Warrick, Everett L. West, 
James J. Willingham, Dan R. Winchell, 


James B. Young 


KANSAS—Julius Owen Ballinger, Roy 
B. Darlington, John K. Dear, Richard 
R. Rock, Ronald H. Rogg, Doris Yendes 


LOUISIANA—John Gallagher, Robert 
Liles, Jr. 


MAINE—Christy C. Adams, Grover G. 
Alexander, Claude J. Bourget, Peter Bri- 
ola, Nicholas P. Brountas, Gardiner R. 
Deering, James R. Desmond, John M. 
Dudley, Armand A. Dufresne, Jr., John 
L. Easton, Jr., Robert J. Eaton, Roscoe 
H. Fales, Ward IT. Hanscom, William D. 
Hathaway, Julian G. Hubbard, Irving 
Isaacson, Peter A. Isaacson, Edward H. 
Keith, John D. Leddy, John A. Platz, 
Laurier I. Raymond, Jr., John B. 
Roberts, Ralph H. Ross, Abraham M. 
Rudman, Gerald E. Rudman, Scott W. 
Scully, Bartolo M. Siciliano, David Sol- 
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man, Richard N. Solman, B. W. Spencer, 
Simon Spill, David Strater, James 
Titcomb, Julian W. Turner, Donald W. 
Webber, Albert H. Winchell, Jr. 


MARYLAND-—Williams H. Adkins, II 


MICHIGAN—William A. Austin, Kermit 
G. Bailer, Edgar A. Beauchamp, Harry S. 
Benjamin, Jr., Frederic B. Besimer, Paul 
T. Betz, James S. Bicknell, III, Don 
Binkowski, Henry R. Bishop, Theodore 
R. Bohn, Howard I. Bond, Frank H. 
Boyer, Howard D. Brown, Jr., Helen C. 
Bryant, Leonard E. Bullard, Frederick E. 


Byrd, Evan H. Callanan, Robert M. 
Campbell, J. Henry Canfield, Harry A. 
Carson, Alfred J. Carzoli, Conrad D. 


Chapman, E. W. Christen, William G. 
Cloon, Jr., Howard A. Cole, William P. 
Cooney, Keith A. Cunningham, David J. 
Curran, Benjamin W. Dajos, Jr., John E. 
Damon, Malcolm L. Denise, Philip D. 
Dexter, Edgar J. Dietrich, John S$. Dob- 
son, J. Bruce Donaldson, Stanton G. 
Dondero, Raymond H. Dresser, Jr., Ross 
John Fazio, Ralph M. Freeman, Stanley 
H. Fulton, Michael M. Glusac, Daniel W. 
Goodenough, David Grainer, H. S. Gray, 
Cornelia Groefsema, Carl Gussin, Ralph 
B. Guy, Jr., Donald M. Habermehl, 
Loren Edson Hancuff, Gerald B. Hatch, 
Carl S. Hawkins, Roland F. Highstreet, 
George E. Hill, F. William Hutchinson, 
Robert A. Johnson, Joel H. Kahn, Wil- 
liam J. Kane, Harold M. Karls, Damon 
J. Keith, W. Alex Kennedy, G. Vernon 
Leopold, Arthur T. Lippert, Jr., Harry 
A. Lockwood, Richard E. Manning, 
Phillip Marco, Oscar A. Markus, Thomas 
QO. Martin, John N. Marvel, Carney D. 
Matheson, Patrick H. McCauley, Lester 
J. Morris, Walter J. Murray, William 
A. O'Brien, Jr., Michael D. O'Hara, 
Brian TIT. O'Keefe, Chase 5S. Osborn, 
John D. Peacock, E. G. Poxson, Jr., 
George C. Quinnell, Farrell E. Roberts, 
William J. Roberts, Robert F. Rollins, 
Robert G. Russell, John A. Santini, Al- 
bin J. Schinderle, Sidney B. Schneider, 
Jack Schon, C. R. Schwesinger, Walter 
Shapero, Burke Shartel, Arthur M. Sills, 
John J. Slavin, Clarence B. Slocum, Otis 
M. Smith, Samuel Sternberg, Charles J. 
Stieber, Charles D. Todd, Jr., Joseph J. 
lrogan, William R. Walsh, Fred C. 
Wardle, David A. Warner, William 
Gerald Warren, John M. Wright, Clar- 
ence B. Zewadski, Karl F. Zick, John A. 
Ziegler, Jr. 


NEBRASKA—Warren G. Albert, John A. 
Anderson, Roger C. Andrews, Robert D. 
Baumfalk, Richard L. Berkheimer, Leslie 
Boslaugh, Richard J. Bruckner, Robert 
J. Bulger, Thomas F. Colfer, William 
Comstock, F. J. Coufal, George L. De 
Lacy, Roger V. Dickeson, Williams 5S. 
Dill, Ross D. Druliner, Jr., Lawrence 
Dunmire, Le Roy E. Endres, Harry 
H. Foulks, Jr., Harry E. Gantz, L. Verne 
Halcomb, Henry L. Holst, Doane F. Kie- 
chel, James M. Knapp, R. E. Lunner, 
Hale McCown, C. Russell Mattson, L. E. 
Mitchell, William E. Mooney, Jr., Wil- 
liam P. Mueller, Clark O’Hanlon, Philip 
O'Hanlon, Jack C. Osborne, Bernard L. 
Packett, Ernest Bert Perry, Ray R. Simon, 
Robert L. Smith, William C. Spire, Don- 
ald H. Weaver, J. D. Wood, Jr. 


OKLAHOMA—Walter B. Hall, Lon Kile, 
Emil A. Wienecke, Jr. 


OREGON~—Frank B. Reid 
RHODE ISLAND-—Ralph P. 


IT EXAS—William R. 
Scanlan 


WASHINGTON—Byron E. McClanahan 
WEST VIRGINIA—John G. Fox 


WISCONSIN—M. L. Dooley, Frank A, 
Ross, Jr., Glenn J. Slatky 


CANADA—A. Kelso Roberts, Eric H. 
Silk 


Semonoff 
McDowell, William 








To Promote the Efficient 


Administration of Justice 





Law REPRESENTS the mini- 
mum of society's demands upon 
the individual. Always a portion 
of mankind fails to live up to the 
requirements of the law. A con- 
siderable part of those who trans- 
gress the law are deficient in intel- 
ligence or abnormal in mentality. 
In this field are most of the re- 
cidivists, or habitual criminals, 
who constitute the great central 
problem of criminology. The psy- 
chopathic laboratory has become 
an adjunct to the criminal court. 
So there is growing up a body of 
scientific knowledge concerning delinquents. Here is opportunity for reduc- 
ing crime as there has never been before. 


HERBERT HARLEY 





AMERICAN JUDICATURE SOCIETY e CHICAGO, ILLINOIS 





‘Journal of the -American 


JUDICATURE 





NEWS ISSUE 





VOL. 44 


Society 


JULY 1960 NO. 2 


Congestion Swamps Chicago Courts 


Te city of Chicago has become a beehive 
of both talk and action regarding court con- 
gestion since June 15 when State Court Ad- 
ministrator Henry P. Chandler released figures 
showing a backlog of 61,497 cases in the Cir- 
cuit and Superior Courts of Cook County on 
May 31. This was 347 more than on May 1, 
despite disposition of 3,678 cases during the 
month by the 56 judges of the two courts. At 
the same time it was revealed that the Munici- 
pal Court ot Chicago 1s 43,000 cases behind. 

Chief Justice Byron O. House of the 
Supreme Court of Illinois called upon Gover- 
nor William G. Stratton to ask for a special 
session of the legislature to create 15 new 
judgeships in the Circuit and Superior Courts 
(which have identical jurisdiction and a com- 
bined calendar) Chief Justice Harold P. 
O’Connell of Circuit Court said 15 would 
help but about 40 are needed. 

The special session came to naught because 
of inability of political leaders to agree on 
division of the patronage. Supreme Court 
Justice George E. Bristow, a Republican, pro- 
posed that there be 10 Democrats and 5 Re- 
publicans. Mayor Richard J. Daley of Chi- 
cago, a city with a heavy Democratic voting 
majority, found that proportion unacceptable, 
but there appeared to be little likelihood of 
getting any larger Democratic share past the 
legislature, the upper house of which is con- 
trolled by the Republicans. Republican 
Governor Stratton finally announced that the 
disadvantages of a special session outweighed 
the advantages and he would not call it. 

Meanwhile, a variety of other ideas for 
coping with the backlog were advanced and 
debated, and some of them adopted. On June 


6 the judges of the Municipal Court began 
opening court at 9:00 a.m. instead of 10 o1 
10:30. Circuit and Superior Court judges 
advanced their opening to 9:30 and voted to 
sit 11 months of the year instead of 10, hold- 
ing court through the month of July. Due to 
unavailability of witnesses and other prob- 
lems, this has been chiefly pretrial conferences. 

On July 5 the Municipal Court began hold- 
ing night sessions, with two judges and one 

(continued on page 4o) 





Modern Courts Amendment 


Will Go to Arizona V oters 

A “Modern Courts Amendment” to give 
the state of Arizona the basic structure for the 
creation of one of the most efficient court 
systems in America will be submitted to the 
voters of that state in the November election. 

The amendment will bring all courts into 
an integrated judicial system under adminis- 
trative direction of the chief justice, who will 
have power to assign judges from court to 
court as needed. The supreme court will be 
empowered to sit in divisions. Justice court 
jurisdiction will be increased, and there will 
be power to establish municipal courts and 
an intermediate appellate court. 

Drafted by an Arizona State Bar commit- 
tee, the amendment is being pushed by a 
state-wide Committee for Modern 
headed by Morris K. Udall, Tucson, which 
completed filing an initiative petition July 8 
alter procuring 79,005 signatures, 35,505 more 
than were required. The amendment has the 
endorsement of all four metropolitan daily 
newspapers in the state. . 


Courts 
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An Added Service 


For the information of readers of this first 
News Issue who may not have seen it, we re- 
print here the following announcement from 
last month’s Journal: 


Beginning in July, a four-page news 
issue of the Journal will be published reg- 
ularly in the months between the customary 
bi-monthly issues. 

One of the problems in publishing a 
bi-monthly magazine has been to give the 
readers reasonably current reports on legis- 
lative and other news developments in the 
field of judicial reform. Several pages of 
each issue regularly are devoted to this kind 
of material, but all too often much of it is 
old by the time it reaches its readers. The 
additional issues now beginning will rem- 
edy this deficiency and will make it possi- 
ble to provide readers with full and up-to- 
date information on fast-moving develop- 
ments throughout the year. 

The regular issues of the Journal will 
continue to be published on the same basis 
as in the past, in February, April, June, 
August, October and December. The new 
four-page issues will come out in January, 
March, May, July, September and Novem- 
ber. Size and style of page and printing will 
correspond to that of the regular Journal, 


Vol. 44, No, 2 


and the page numbering will be continu- 
ous so that all 12 issues may appear in 
order in the bound volumes with consecu- 
tive paging throughout. 

These issues are offered as an additional 
service to Journal readers and to the judi- 
cial reform movement, and there will be 
no increase in subscription price. Comments 
and suggestions of readers are invited. 





Guest Editorial— 
Our Political Judges 


It is no credit to some of Pennsylvania's 
judges that the bar association finds it neces- 
sary to issue a strongly-worded reminder that 
judges who serve as delegates at the national 
party conventions are acting in an improper 
way. It warns any such that they thereby place 
themselves in violation of Canon 28 of the 
Canons of Judical Ethics of the American 
Bar Association. This canon forbids judges to 
engage in any party activity. Judges who have 
agreed to serve as delegates are asked to recon- 
sider because otherwise the confidence of the 
public in the impartiality of the bench may 
be impaired. 

The fact is that any judge who is worthy 
to be a judge should have too much respect 
for his high office to sully it by engaging in 
party politics. Yet there are many judges who 
lack this feeling and we have some of them in 
Allegheny, Westmoreland and some other 
counties. The political judge represents one 
of the greatest weaknesses in our chain ol 
justice. Many lawyers are deeply concerned 
about him and the evils for which he is re- 
sponsible. And it is high time that we, as a 
people, become concerned, too. 

No political judge—one who engages in 
party activities—is free to administer the law. 
He is hobbled by the obligations, deals and 
trades which are a party of practical politics. 

It is a mystery why the bar associations ol 
the various counties and states have failed to 
call the political judges to account. It is hard 
to believe that the members of the bar associ- 
ations approve of their highly unethical 
tactics. Or could it be that they have a whole- 
some fear of the judge who mingles his judi- 
cial procedures with his political shenanigans? 

The rights of no man can be secure so long 
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as political judges profane the bench. No 
citizen can excuse himself by saying that he 
doesn’t know how to identify a political judge. 
All he needs to do is to watch the newspapers. 
When he reads about a judge holding office in 
some political party or taking active part in 
party affairs or in an election in which he is 
not a candidate he can be sure that that 
fellow is a political judge.—New Kensington 
(Pa.) Dispatch. 





Mandatory Death Penalty 
Affects D. C. Justice 


The direct effect of capital punishment on 
the judicial process was illustrated in a June 
13 verdict of a District of Columbia jury which 
was trying two brothers for robbery and mur- 
der. One was found guilty of murder; the 
other, the father of two small children, was 
acquitted; both were found guilty of robbery. 
The prosecution had argued that an accom- 
plice in a robbery in which a man is mur- 
dered is equally guilty of the capital crime. 

The death penalty is mandatory in that 
jurisdiction in case of conviction for first-degree 
murder, but legislation pending would leave 
it to the discretion of judge and jury. 





Philadelphia Bar Association 
Reaffirms Sitting Judge Principle 


The Philadelphia Bar Association on June 
2 reaffirmed its “sitting judge principle” with 
application to both local and state-wide judi- 
cial posts. 

The principle is that judges running for re- 
election whose record is satisfactory will be 
supported by the bar association regardless ol 
their political affiliation and regardless of who 
may be running in opposition to them. 

The issue arose several months ago when 
a Philadelphia judge of the Common Pleas 
Court, a Democrat, announced his candidacy 
lor a post on the state Superior Court for 
which the incumbent, a Pittsburgh Republi- 
can, also was running. A controversy within 
the Association as to whether it should en- 
dorse the Pittsburgher as against the well- 
regarded Philadelphian was relerred to the 
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1960 ANNUAL MEETING 
AUGUST 31 


“Judicial Administration and Selec- 
tion—Old Problems in Our Newest 
State” will be the subject of the ad- 
dress of Hawaii’s Governor William 
F. Quinn belore the annual meeting 
of the American Judicature Society in 
the Congressional Room olf the Statle 
Hilton Hotel, Washington, D.C. 
Wednesday, August 31, at 8:00 a.m. 

All persons are invited to the break- 
fast whether or not they are members 
of the Society. ‘Vickets will be on sale 
at the American Bar Association head- 
quarters in the Statler Hilton, or may 
be purchased in advance by sending 
$3.00 to the American Judicature 
Society, 1155 East Sixtieth Street, Chi- 
cago 37, Illinois. 











membership at its quarter-annual meeting in 
June. 

By its vote the Association determined to 
apply the sitting judge principle to judgeship 
contests in the local Philadelphia courts and 
also to judges running for reelection to the 
state appellate courts. This means that plebi- 
scites among all Philadelphia lawyers are to 
be held whenever a judge is running eithe: 
locally or for the state Supreme or Superior 
Court. If found qualified, he will then be 
supported by the Association. 





New York County 
Mechanizes Juror Selection 


Automatic equipment has been installed in 
the juror’s division of the New York County 
clerk’s office to increase the number of per- 
sons processed for jury service and spread 
jury duty more equitably among the residents 
of the county. Because of improved facilities 
lor cross Checking, loopholes for jury dodgers 
can be revealed and closed. 

Key punch cards were substituted fon pape) 
jury ballots. The traditional jury wheel, in 
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use for more than 75 years, was replaced by 
machines which scramble the key punch cards, 
select jurors cards at random, write out the 
minute of the drawing, list the names drawn, 
prepare panels for the courts, address, enclose, 
seal and stamp the jury summonses. 

An entire drawing of 1,300 jurors can be 
done in 25 minutes. Under the old method 
nine clerks would have spent 45 minutes 
transcribing the names of jurors chosen from 
the rotating drum onto the ledger. 

The manpower saved by the machines will 
be transferred to the examining section, where 
the number of persons called for questioning 
as to their qualifications for service will in- 
crease. 

New York County jurors have been sum- 
moned to serve at two-year intervals. With 
the expanded jury list, the interval is expected 
to be extended to three or four years. 





Congestion Swamps Chicago Courts 


(continued from page 37) 


referee disposing of 120 cases the first night 
Chief Justice Raymond Drymalski said this 
would be stepped up to 300. 

Rules of the Circuit and Superior Courts 
have been changed to give a preference to 
Cook County residents over out-of-state liti- 
gants in the advancement of injury cases on the 
calendar. Many of the cases in Chicago courts 
have been brought in from other states by 
plaintiffs hoping to benefit from the supposed 
greater liberality of Chicago juries. 

Meanwhile the situation in Federal Court 
has improved to the point that Chicago fed- 
eral judges are now hearing cases filed in 1959. 
Six months ago this court adopted two new 
rules, one providing for separate trials on the 
issues of liability and damages; the other pro- 
viding for a court-appointed medical expert. 
A study is being made to determine what their 
effect has been but observers credit them with 
at least a part of the improvement. 
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The Illinois judicial amendment, defeated 
in the 1958 general election by a narrow 
margin in spite of an actual plurality of votes, 
will be reintroduced in the 1961 legislature. A 
joint committee of the Illinois State and 
Chicago Bar Associations is preparing a new 
draft which will include provisions for judical 
selection reform originally in the previous 
draft but eliminated by legislative compro- 
mise. 


Integration of the bar is being studied by 
the New York State Bar Association the Indi- 
ana State Bar Association, and the Bar Asso- 
ciation of the District of Columbia. The New 
York group, which devoted a session of its 
annual meeting to the subject last month, has 
enlisted the help of Columbia University Law 
School in a research project to investigate the 
relative effectiveness of the integrated and 
unintegrated bar organizations. 


A new Ohio Judicial Conference was or- 
ganized at the time of the recent convention 
of the Ohio State Bar Association. Independ- 
ent of but cooperating with the supreme court, 
the state bar association and the judicial coun- 
cil, the organization is composed of all judges 
in the state from supreme court through 
county court. Court of Appeals Judge Lehr 
Fess, Toledo, was elected its first chairman. 


Lawyer-actors on television, radio or 
movies are guilty of a “professionally and ethi- 
cally improper” practice, according to a resolu- 
tion adopted by the Los Angeles Bar Associ- 
ation’s Board of Trustees. The report said 
professional actors do better than lawyers in 
lawyer roles. 


Employment information § service for 
young lawyers will be offered at the American 
Bar Association convention in Washington by 
the Junior Bar Conference and the American 
Law Student Association. 





